UNITED STATES OF AMERICA
BEFORE THE
FEDERAL ENERGY REGULATORY COMMISSION
POTTER VALLEY HYDROELECTRIC PROJECT
(FERC PROJECT NO. 77-332)

OPPOSITION TO PG&E’S DECOMMISSION APPLICATION
I. PRELIMINARY STATEMENT.

1. Richard and Bobbye LaMalfa, Trustees of the Richard and Bobbye
LaMalfa Trust dated May 7, 2010; Eugene J. M. McFadden, Trustee of the
McFadden Revocable Trust dated July 17, 2013; and, Charles Vau and Kerri Vau,
Trustees of the Charles and Kerri Vau Living Trust dated November 13, 2015
(collectively, “Opposing Interested Parties”), submit this Opposition to Pacific Gas
and Electric Company’s (“PG&E”) application to surrender its license to
decommission and removal of facilities comprising the Potter Valley Hydroelectric
Project, FERC Project No. 77 (“Application”). This Opposition is based upon: PG&E
filings; the official records and comments of the California State Water Resources
Control Board (“SWRCB”); North Coast Regional Water Quality Control Board
(NCRWQCB); and, the official records of the California Department of Water
Resources, Division of Safety of Dams (“DSOD?).

2. P&E’s Application depends upon preliminary, conditional, or
incompletely validated engineering and environmental assumptions. The SWRCB
has identified material missing studies, quantitative standards, and management
plans necessary to define the proposed action and permit meaningful evaluation of
its environmental, public-safety, sediment, slope-stability, and water-supply
consequences. (SWRCB, Comments on Notice of Application Accepted and Request
to Postpone the Deadline for Water Quality Certification Application Submittal,
FERC Project No. 77, at pgs. 1-4 (Dec. 1, 2025) (“SWRCB Dec. 1, 2025, Comments
on Notice, pgs. 1-4 (Exhibit 1); and, SWRCB, Comments on Scoping Document 1,
FERC Project No. 77-332, pgs. 3-4 (July 23, 2026) (“SWRCB July 23, 2026,
Comments on Scoping, pgs. 3—4,”) (Exhibit 2).)



3. This Opposition contends that PG&E has advanced material
predictions and assumptions as support for irreversible decommissioning before
completing: testing; modeling; performance standards; and, implementation plans
that the responsible state agency has identified as necessary to validate those
propositions (SWRCB Staff Comments on Initial Draft Surrender Application,
Attachment A, Comments 3 and 10-13, pgs. 6-7, 9-10 (Dec..22, 2023) (“SWRCB
Dec. 22, 2023, Initial Draft Surrender, pgs. 6-7, 9-10”) (Exhibit 3); SWRCB Dec. 1,
2025, Comments on Notice, pgs. 2-4 (Exhibit 1); and, SWRCB July 23, 2026,
Scoping Comments, pgs. 3-4.) (Exhibit 2).)

II. THE PRESENT RECORD DOES NOT ESTABLISH THAT:
(a) SCOTT DAM IS PRESENTLY UNSAFE; OR,
(b) REMOVAL IS THE ONLY FEASIBLE SAFETY MEASURE.

4, PG&E’s March 17, 2023 filing described its work as a “simplified, two-
dimensional seismic stability analysis,” an early step in a multiyear reevaluation,
an “initial understanding,” and a “preview of possible conclusions” from later,
more sophisticated analyses. PG&E stated that the preliminary results “suggest
that the dam may become structurally unstable” under updated ground motions
estimated to have an approximately 850-year return period. (PG&E, Results of
Simplified Seismic Stability Analysis and Proposed Interim Risk-Reduction
Measure, FERC Accession No. 20230317-5114, at pgs. 1-2 (Mar. 17, 2023) (“PG&E
March 17, 2023, Seismic.” (Exhibit 4).)

5. PG&E’s filing therefore establishes a preliminary conclusion of

possible instability under a specified rare seismic loading. It does not establish
present structural instability, imminent failure, or that complete removal is the
only technically feasible response. (PG&E Seismic, March 17, 2023, at pgs. 1-2
(Exhibit 4. Underline emphasis added.) PG&E itself adopted an interim ten-foot
reservoir operating restriction because its analysis indicated that potential
instability was reduced when Lake Pillsbury was maintained at or below the
spillway crest. (PG&E Seismic, March 17, 2023, at pg. 2.)

6. The DSOD report of its October 18, 2023 maintenance inspection of
the Scott Dam, dated November 1, 2023, concluded: “From the known information

and visual inspection, the dam, reservoir, and the appurtenances are judged safe




for continued use.” (“DSOD Scott Dam—Inspection of Dam and Reservoir in
Certified Status, pg. 1 (Nov. 1, 2023). (“DSOD 2023 Inspection, pg. 1”7 (Exhibit 5.

Underline emphasis added). That inspection does not prove that Scott Dam

satisfies every modern seismic criterion but it also does not establish that DSOD

ordered removal or formally condemned the dam as presently unsafe. Therefore,
before relying thereon, the Commission should require PG&E to identify and
produce the particular DSOD determination on which it relies.

III. PG&E’S APPLICATION IS MATERIALLY INCOMPLETE.

7. The SWRCB reported that PG&E’s July 2025 Application
contemplated development of 41 management plans and environmental measures
during the following 24 months. (SWRCB Dec. 1, 2025 Comments, pgs. 1-2.
(Exhibit 1).) The SWRCB stated that without properly developed plans, the
SWRCB, the Commission, and the public, could not accurately assess potential
impacts or provide meaningful review and comment. (SWRCB Dec. 1, 2025
Comments pgs. 2-3 (Exhibit 1).)

8. The Board further determined that existing plans lacked qualitative or
quantitative standards, did not fully disclose potential environmental impacts, and
might not accurately reflect current conditions because necessary studies had not
been completed. (SWRCB Dec. 1, 2025 Comments, at pgs. 2-4 (Exhibit 1) On July
23, 2026, the Board advised the Commission that ongoing study results would
directly inform PG&E’s management plans and that the Commission should
consider the Application incomplete until those plans were developed. (SWRCB
Comments July 23, 2026, at pgs. 3-4 (Exhibit 2).)

9. These official agency determinations directly contradict any assertion
that the proposed means, impacts, and mitigation measures were fully developed
and capable of accurate assessment when the Application was filed. (SWRCB Dec.
1, 2025 Comments, at pgs. 2-4 (Exhibit 1); and, SWRCB July 23, 2026 Comments,
at pgs. 3-4 (Exhibit 2).
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IV. MATERIAL ENGINEERING AND ENVIRONMENTAL
ASSUMPTIONS REMAIN UNVALIDATED.
A. CHARACTERIZATION AND PLACEMENT OF DEMOLITION MATERIAL.

10. PG&E proposed placing “[sJome large clean material from the dam”
below final river grade and predicted that it would be sufficiently large and deep
not to be eroded or mobilized. (SWRCB Dec. 22, 2023, Comment 10, at pg. 9
(Exhibit 3).) The SWRCB requested testing procedures confirming that the material
was clean, controls governing placement, post-placement monitoring, and
information supporting the assumption that the material would remain below final
river grade. (Exhibit 3.)

11. The record therefore establishes that the “clean” and immobility
characterizations were advanced without the supporting testing and analysis
requested by the Board. It does not yet establish that the material is contaminated
or necessarily will be mobilized. Those questions require representative sampling,
laboratory testing, hydraulic and scour analysis, sediment-transport modeling,
and qualified technical evidence. (SWRCB Dec. 22, 2023, Comment 10, at pg. 9
(Exhibit 3).)

B. PROPOSED FLOOD EVACUATION OF LAKE PILLSBURY SEDIMENT.

12. PG&E proposed detonating explosives during or before “an anticipated
flood event of sufficient magnitude to evacuate fine sediment deposits from the
reservoir.” (SWRCB Dec. 22, 2023, Comment 12, at pg. 9 (Exhibit 3).) The Board
requested identification of the protocols, the information necessary to determine
the required flood magnitude, and sediment-transport modeling estimating the
magnitude, geographic extent, and duration of effects on protected species and
habitat. (Id.)

13. PG&E’s proposition is therefore a conditional engineering prediction
that lacked the identified modeling and protocols in the cited submission. The
present record does not establish that the proposed flood evacuation will perform
as represented or that it can occur without unacceptable downstream

consequences. (SWRCB Dec. 22, 2023, Comment 12, at pg. 9 (Exhibit 3).)
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C. ON-SITE STORAGE AND CAPPING OF DEMOLITION WASTE.

14. PG&E proposed storing and capping remaining materials along the
left abutment, on the cribwall, or behind the remaining dam. (SWRCB Dec. 22,
2023, Comment 13, at pg. 10 (Exhibit 3).) The Board requested an explanation of
the cap, an assessment of the abutment and cribwall, an evaluation of soil
stability, and an analysis demonstrating that the material would not be mobilized
by a landslide or seismic event. (SWRCB Dec. 22, 2023, Comment 13, at pg. 10
(Exhibit 3).).

15. The cited record establishes an incomplete engineering basis for the
proposed on-site disposal. The Commission should not assume stability without
the slope-stability study, cribwall-capacity calculations, boring logs, laboratory-
derived material properties, design drawings, and competent technical evidence
identified by or responsive to the Board’s concerns. (SWRCB Dec. 22, 2023,
Comment 13, at pg. 10 (Exhibit 3).)

V. EFFECTS ON LEGAL WATER USERS AND RUSSIAN RIVER
WATER SUPPLY HAVE NOT BEEN ADEQUATELY
DETERMINED.

16. Before PG&E’s final Application, the SWRCB identified hydrology and
water supply—including “water availability for potentially impacted legal users of
water”—as subjects requiring assessment. (SWRCB Dec. 22, 2023, Comment 3,
pgs. 6-7. The Board subsequently found that additional studies and
documentation remained necessary to evaluate environmental and public-safety
effects and that existing plans might not accurately reflect current conditions.
(SWRCB Dec. 22, 2023, Comments, at pgs. 2-4 (Exhibit 3).

17. The present official record therefore establishes that material water-
supply analysis remained outstanding. It does not quantify each affected user’s
loss. Before authorizing an irreversible surrender or removal, the Commission
should require authenticated Project-operation records, diversion and gauge data,
Lake Mendocino accounting, identification of affected legal users, and competent
hydrologic analysis. (SWRCB Dec. 22, 2023, Comment 3, at pgs. 6-7 (Exhibit 3);
SWRCB Dec. 1, 2025 Comments, pgs. 2-4. (Exhibit 1).)



VI. THE 1932 THORNTON FINDINGS REQUIRE FERC TO
EXAMINE PROJECT-CAUSED CHANNELMODIFICATIONS
AND EXISTING PROTECTIVE WORKS.

18. After a bench trial at which documentary and oral evidence was
received, the Mendocino County Superior Court entered written findings directly
against PG&E. (Thornton v. Pacific Gas & Electric Co., Mendocino County Superior
Court No. 11,679, Findings of Fact and Conclusions of Law, pg. 1 (Aug. 20, 1932
(Exhibit 6). (“Thornton Findings”). The court found that Snow Mountain
constructed the Van Arsdale diversion weir, tunnel, penstock, and powerhouse
beginning in 1906, commenced the permanent flow through those facilities on or
about April 1, 1906, and continuously operated them until PG&E’s acquisition in
1930; it separately identified Scott Dam’s 1921 construction and subsequent use
of stored water. (Thornton Findings, pgs. 12-14 (Exhibit 6). The court also found
that PG&E succeeded in 1930 to all rights of Snow Mountain and owned and
controlled the Gravelly Valley reservoir, Scott Dam reservoir, tunnel, Potter Valley
powerhouse, and associated properties. (Thornton Findings, pgs. 3-4 (Exhibit 6). It
separately found that PG&E assumed all Snow Mountain liabilities when it
acquired those rights (Thornton Findings, pg. 8 (Exhibit 6).)

19. The court found that approximately 300 cubic feet per second of Eel
River water was diverted through the tunnel, used at the Potter Valley
powerhouse, and released into the Russian River watershed, and that PG&E and
its predecessor had continued the diversion since approximately 1921. (Thornton
Findings, pg. 4 (Exhibit 6).) The court further found that the imported water
“tremendously increased and augmented” the branch’s natural flow and velocity,
causing the channel adjacent to the Thornton property to erode and deepen by not
less than twenty feet. (Thornton Findings, pg. 5 (Exhibit 6).) The channel through
the property had increased from approximately eight feet below the ground surface
in 1921 to approximately nineteen feet, and continued.discharge was adjudged a
continuing nuisance. (Thornton Findings, pgs. 5-6 (Exhibit 6).)

20. The adjudicated effects were not confined to visible bank erosion. The
court found that channel deepening excessively drained the adjoining land,

prevented moisture and irrigation water from remaining in its porous soil,



damaged and stunted fruit trees, divided the property, and caused continuing
kagricultural injury. (Thornton Findings, pgs. 6, 9-10.) It also found that, before
imported Eel River releases, the Potter Valley branches were seasonal, with no
summer flow, banks eight to ten feet apart, and a channel approximately five feet
deep; by 1932 the affected branch exceeded twenty feet in depth and had widened
to approximately 125 to 150 feet. (Thormnton Findings, pg. (Exhibit 6).) Those
measurements concern the adjudicated reach and must not be extrapolated to the
entire watershed without additional evidence.

21. The Thomnton Findings also establish the historical function of
channel-control works. Snow Mountain repeatedly assured landowners that dams
and checks would be placed to prevent erosion and began placing such works in
the Russian River in Potter Valley. (Thornton Findings, at pg. 8 (Exhibit 6).). The
court found that permanent weirs, dams, and other obstructions could prevent
further erosion, and that the public interest required PG&E to construct dams or
weirs rather than allow continuing channel destruction. (Thornton Findings, pgs.
16, 19. The resulting Judgment commanded PG&E either to construct dams,
weirs, or other works preventing erosion and channel deepening or cease the
Potter Valley powerhouse release of Eel River water. (Thornton v. Pacific Gas &
Electric Co., Mendocino County Superior Court, No. 11,679, “Judgment and
Injunction”, pg. 2, filed Aug. 29, 1932 (Exhibit 7).)

22. These adjudicated historical facts require FERC to identify which
dams, checks, weirs, or grade-control structures were constructed before or in
response to the Thornton decree; determine their present hydraulic, geomorphic,
groundwater, and agricultural functions; and evaluate whether proposed removal
would reactivate channel incision, bank erosion, excessive drainage, or property
injury. 16 U.S.C. § 803(a); 18 C.F.R. § 6.1(a). The Commission should not assume
that removal of long-existing protective works merely restores an unaffected
natural condition. The Thomnton record supplies historical evidence relevant to the
existing environmental baseline and reasonable alternatives, but it does not
substitute for current reach-specific geomorphic and groundwater analysis.

23. A later “Judgment of Dismissal” bears the same parties and case

number and states that plaintiffs requested dismissal. (Thornton v. Pacific Gas &



Electric Co., No. 11,679, Mendocino County Superior Court, Judgment of
Dismissal, pg. 1 (Mendocino County Superior Court. July 17, 1933; (Exhibit 8) The
presently available records do not disclose whether that dismissal followed an
appeal, settlement, satisfaction, stipulation, vacatur, or other post judgment
proceeding.

These Comments and Opposition therefore rely upon the 1932 findings as
primary historical evidence of the court’s adjudication and of PG&E’s notice, but
do not represent on this incomplete docket that the injunction remains presently
enforceable or has preclusive effect. FERC should require PG&E to produce the
complete Thornton docket and any compliance, settlement, appeal, satisfaction, or
vacatur records.

VII. RECORDED PRE-1914 INSTRUMENTS REQUIRE A
COMPLETE ACCOUNTING OF THE PROJECT WATER
RIGHTS.

24. A “Verified Third Amended Complaint, LaMalfa v. Pacific Gas &
Electric Co., Mendocino County Superior Court No. 25CV02754, was filed on
August 4, 2026 (“TAC”) (Exhibit 9) Attached as exhibits to the TAC are four (4) pre-
1914 “Notices of Appropriation” posted on the Eel River! and filed with the
Mendocino County Recorder prior to the adoption of the California’s statutory
permit system? that are relevant to FERC Project 77, commonly known as the
“Potter Valley Project” and to pre-1914 claims along:

a. W.P. Thomas’s December 1, 1904 notice for 5,000 miners’
inches from the South Fork of the Eel River for Potter Valley and Ukiah power
generation and Russian River irrigation, recorded December 5, 1904, Book 1 of

Water Rights, pages 139-140 (TAC Exhibit G, Pages FERC OPP 000195-000196.);

1 At the time the four (4) claims were filed, what is currently known as the “Eel River” was
known as the “South Fork of the Eel River”.

2 Water Commission Act of 1913, Stats. 1913, ch. 586 (effective December 19, 1914;
establishing the permit system for new appropriations after that date. “Pre-1914” stem from
the prior appropriation doctrine, established before the 1914 Water Commission Act.
Specifically, California Civil Code {1 1410-1422, enacted in 1872, codified the right to divert
and use water based on first-in-time, first-in-right principles. The California Water Code still
acknowledges these rights, exempting them from modern permitting requirements, though
they must be documented and can be challenged for non-use or abandonment. (See, Irwin v.
Phillips (1855) 5 Cal. 140; Lux v. Haggin (1886) 69 Cal. 255; People v. Shirokow (1981) 26
Cal. 3d 301))



b. J.G. Thomas’s April 10, 1905 notice for 10,000 miners’ inches
from the South Eel River for power, irrigation, domestic, and other stated uses,
recorded April 18, 1905, Book 1, pages 144-145 (TAC Exhibit H, Pages FERC OPP
000198-000199);

c. W.P. Thomas’s April 10, 1905 notice for 50,000 miners’ inches
for electric generation and transmission, recorded April 18, 1905, Book 1, pages
146-147 (TAC Exhibit I, Pages FERC OPP 000201-000202); and,

d. W.W. Van Arsdale’s July 25, 1905 notice for 20,000 miners’
inches for Potter Valley and Ukiah power generation and Russian River irrigation,
recorded July 31, 1905, Book 1, pages 150-151 (TAC Exhibit J, Pages FERC OPP
000204-000205).

Said “Notices of Appropriation” attached as Exhibits G-J to the TAC, are
incorporated herein by reference to their Alphabetical exhibit identification as set
forth in the TAC.)

25. On March 3, 1906, three (3) deeds conveyed the identified 10,000,
50,000, and 20,000 miners™~inch Notices of Appropriation, to Snow Mountain
Water and Power Company and its “successors and assigns forever.” (Exhibits K
through M, Pages FERC OPP 000207-000212.)

a. J.G. and Elma Thomas conveyed all of their water rights,
locations, and appropriations they owned or claimed in the South Eel River and its
tributaries, specifically including the 10,000-miners’-inch appropriation recorded
at Book 1, page 144. (TAC, pgs. 148-149 (Exhibit K, Page FERC OPP 000207).)

b. W.P. and Sallie L. Thomas made the corresponding conveyance
of their 50,000-miners’-inch appropriation recorded at Book 1, page 146. TAC,
pgs. 150-151 (Exhibit L, Page FERC OPP 000209); and,

c. W.W. and Nellie C. Van Arsdale made the corresponding
conveyance of their 20,000-miners’inch appropriation recorded at Book 1, page
150. (TAC, at pgs. 152-154 (Exhibit M, Pages FERC OPP 000211-000212}.)

These instruments establish documentary links from the named
appropriators to Snow Mountain; the THORNTON Findings separately establish
PG&E’s 1930 succession to Snow Mountain’s rights and assumption of its

liabilities. (Thornton Findings, pgs. 3-4, 8 (Exhibit 6).



26. The historical administrative record corroborates the Van Arsdale
claim and early physical development without finally establishing its present
scope. A 1928 California Division of Water Rights decision (California Division of
Water Rights, Decision A 4788, 5661, D 179, at pg. 9 (Jan. 9, 1928) (TAC Exhibit
N (Pages FERC OPP 000214-000240), at pg. FERC OPP 000222) stated that Snow
Mountain based a claim to divert 400 cubic feet per second upon:

a. Van Arsdale’s July 25, 1905 appropriation of 20,000 miners’ inches;

b. The recorded July 31, 1905 notice;

c. An August 19, 1905 relocation;

d. The Cape Horn Dam or Van Arsdale Reservoir was completed in 1906
or 1907; and,

e. The applicant claimed to have appropriated the South Fork’s normal
flow, except two cubic feet per second subject to a court decree.

The Thornton court likewise found that Snow Mountain:

f. Began the diversion in 1906;

g. Commenced permanent flow on or about April 1, 1906;

h. Continuously operated the works until 1930; and,

i. PG&E thereafter succeeded to Snow Mountain’s rights. (Thornton
Findings, pgs. 12-14 (Exhibit 6).

27. These primary records contradict any suggestion that all Project water
authority originated with: Scott Dam; a post-1914 State permit; or, the federal
license. A recorded notice alone does not prove the quantity ultimately perfected or
presently valid. Perfection required diligent development, actual diversion, and
beneficial use. (People v. Shirokow (1980) 26 Cal. 3d 301, 307-09.) But the notices,
deeds, administrative history, and Thornton Findings collectively require PG&E to
disclose the full chain of title, evidence of perfection and historical beneficial use,
present status, and proposed disposition of every claimed pre-1914 right before
FERC authorizes irreversible surrender work.

28. The quantities of each claim must not be added together on this
record: at least one notice describes a relocation, and the claims may overlap or

have been superseded, limited, abandoned, or only partly perfected.
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VIII. THE CENTURY-OLD PROJECT-CREATED FLOW REGIME
IS RELEVANT TO THE ENVIRONMENTAL BASELINE,
ALTERNATIVES, AND EXISTING LEGAL INTERESTS.

33. California law recognizes that an artificial watercourse may, through
long-continued use, permanence, and acquiescence, acquire the legal attributes of
a natural watercourse. (Chowchilla Farms, Inc. v. Martin (1933) 219 Cal. 1, 18-25.
California law also protects substantial investments made in reliance upon a long-
continued diversion when destruction of the relied-upon condition would otherwise
destroy the investment. Natural Soda Products Co. v. City of Los Angeles (1943) 23
Cal. 2d 193, 197-98.

34. These authorities do not empower the Commission to adjudicate
California riparian, prescriptive, estoppel, or vested-property claims in this
surrender proceeding. Section 27 of the Federal Power Act instead preserves state
laws concerning the control, appropriation, use, and distribution of water and
preserves vested rights acquired under those laws. (16 U.S.C. § 821.) The
authorities are nevertheless directly relevant to FERC because they show that the
existing century-old flow regime cannot be dismissed as a temporary or legally
irrelevant artifact when defining current conditions, identifying affected legal
users, comparing the no-action and removal alternatives, or evaluating
socioeconomic and water-supply consequences. (16 U.S.C. §§ 803(a), 821;
Chowchilla Farms, supra, 219 Cal. at pgs. 18-25; Natural Soda Products, supra, 23
Cal. 2d at pgs. 197-98.

IX. EVIDENTIARY BASIS.

35. PG&E’s executed submissions may be considered as statements of
the applicant and admissions of a party in related judicial proceedings, subject to
authentication. Cal. Evidence Code 8§ 1220, 1400-1401. Properly authenticated
SWRCB and DSOD records may qualify under the official-records exception when
made by a public employee within the scope of duty, at or near the relevant act,
condition, or event, and by sources and methods indicating trustworthiness. Cal.
Evidence Code § 1280(a)—(c); People v. Martinez (2000) 22 Cal. 4th 106, 120-129;
Jazayeri v. Mao (2009) 174 Cal. App. 4th 301, 316-322. Certified public records
may be authenticated under Evidence Code sections 1530 through 1532.

11



36. Judicial notice of an official record establishes the agency act and the
existence of the record but does not ordinarily establish the truth of every
reasonably disputable factual assertion contained in it. (Cal. Evidence Code §
452(c); Sosinsky v. Grant (1992), 6 Cal. App. 4th 1548, 1564-70. Technical
predictions concerning seismic stability, sediment transport, scour, slope stability,
water quality, or hydrology, require competent technical support and, in judicial
proceedings, qualified expert foundation. (Cal. Evidence Code §§ 720, 801-802.)

The PARTIES HERETO OBJECT to all redacted documents regarding
PG&E’S DECOMMISSION APPLICATION (FERC PROJECT NO. 77) and move they
be stricken from the FERC records as being inadmissible on the grounds that the
redactions prevent the opposing parties, or FERC, from fairly evaluating the
relevant portions of any such documents, including but not limited to those
relating to engineering reports regarding seismic issues relating to the Scott Dam.
(Cal. Evidence Code §8 720, 801-802.)

XI1. REQUESTED RELIEF.
37. This Opposition does not ask FERC to adjudicate state-law title. In

fact, Section 27 of the Federal Power Act preserves state law concerning the

control, appropriation, use, and distribution of water and vested rights acquired
under those laws. (16 U.S.C. § 821.)

The relevant FERC issue is that surrender of the federal license does not,
without a legally sufficient state-law basis, establish extinction of distinct
proprietary water rights. FERC should require an instrument-by-instrument
accounting and analyze how PG&E’s intended retention, transfer, abandonment,
or modification of each right affects the proposed action, alternatives, legal users,
and environmental consequences. (16 U.S.C. §§ 803(a), 821; 18 C.F.R. § 6.1(a).)

For the reasons stated above, the Commission should:

a. Decline to approve PG&E’s Application on the present
incomplete record;

b. Require completion, public disclosure, and meaningful review
of the outstanding studies, quantitative standards, and management plans

identified by the SWRCB;
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c. Require PG&E to produce all unredacted Scott Dam
engineering evaluations and the particular DSOD orders, findings, or directives on
which PG&E relies;

d. Require validated independent expert reports regarding
sediment-transport, scour, slope-stability, demolition-material, water-quality, and
hydrologic analyses that will be caused by the decommissioning of the Scott Dam
before accepting PG&E’s predictions as established facts;

e. Require a complete analysis of effects upon “legal water users”,
both riparian and appropriators, of the water flowing in the Eel River beginning at
the Scott Dam outfall to the Cape Horn Dam in the:

(1) Potter Valley Project;

(2) Potter Valley Irrigation District and all of its customers that
use the diverted flow for residential or agricultural purposes;

(3) East Fork of the Russian River;

(4) Russian River; and,

(4) Lake Mendocino storage and operations; and

f. Evaluate the century-old Potter Valley Project-created flow
regime as part of the existing environmental baseline, affected “legal water user”
analysis, and comparison of the no-action and decommissioning alternatives,
without purporting to extinguish or adjudicate rights preserved by 16 U.S.C. §
821; and

h. Require PG&E to provide an instrument-by-instrument
schedule of every claimed pre-1914 Project water right identifying its: notice;
source; point of diversion; claimed and perfected quantity; purposes and places of
use; chain of title; historical exercise; present status; and, proposed retention,
transfer, abandonment, modification, or other disposition upon surrender;

i Require PG&E to produce the complete Thornton case docket,
identify all dams, checks, weirs, and other channel-control works constructed
before or pursuant to the 1932 Thomton decree, and evaluate through current
reach-specific geomorphic, groundwater, and agricultural analysis whether
removal or abandonment of those works would reactivate the injuries adjudicated

in Thornton; and

13



j- Grant such other and further relief as the Commission
determines necessary to protect affected legal users, public safety, water quality,

and the public interest.

Respectfully submitted,
JAMES & McMULLEN, LLP

Telephone: (707) 468-9271
Email: lawoffice@james-mcmullen.com

Counsel for Opposing Interested
Parties

Dated: September 17, 2026
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Water Boards ENVIRONMENTAL PROTECTION

State Water Resources Control Board

December 1, 2025

Secretary Debbie-Anne Reese

Federal Energy Regulatory Commission

888 First Street, NE

Washington, DC 20426

Filed via Federal Energy Regulatory Commission Docket for P-77-332

Potter Valley Hydroelectric Project

Federal Energy Regulatory Commission Project No. 77
Lake and Mendocino Counties

Eel and East Branch Russian Rivers

COMMENTS ON NOTICE OF APPLICATION ACCEPTED AND REQUEST TO
POSTPONE THE DEADLINE FOR WATER QUALITY CERTIFICATION
APPLICATION SUBMITTAL

Dear Secretary Reese:

State Water Resources Control Board (State Water Board) staff request that the
Federal Energy Regulatory Commission (FERC or Commission) postpone its direction
for the Pacific Gas and Electric Company (PG&E) to submit a water quality certification
(certification) application for the decommissioning of the Potter Valley Hydroelectric
Project (Hydroelectric Project) and license surrender until further environmental studies
and documentation are complete.

On July 25, 2025, PG&E submitted to the Commission an application for surrender of its
license (Surrender Application) for the Hydroelectric Project. Concurrently, PG&E filed
an application for non-project use of project lands, which seeks the Commission’s
authorization for PG&E to allow the Eel-Russian Project Authority (ERPA) to construct
the proposed New Eel-Russian Facility (NERF).

The Surrender Application describes PG&E’s proposal for surrender of the Hydroelectric
Project, which includes the planned removal of two dams and associated facilities that
require complex environmental and water supply considerations. The Surrender
Application also includes PG&E’s plan to develop, in coordination with resource
agencies, 41 management plans and environmental measures within 24 months of the
Surrender Application’s July 2025 submission.

E. JoaquiN EsquiveL, cHAIR | ERic OPPENHEIMER, EXECUTIVE DIRECTOR

1001 | Street, Sacramento, CA 95814 | Mailing Address: P.O. Box 100, Sacramento, CA 95812-0100 | www.waterboards.ca.gov

FERC OPP 000001



Secretary Reese -2- December 1, 2025

In an October 9, 2025 email regarding the Surrender Application from PG&E to State
Water Board staff, PG&E stated it intends to apply for certification from the State Water
Board in connection with the Surrender Application following completion of the

41 management plans and environmental measures.

On October 31, 2025, the Commission released a Notice of Application for Surrender of
License and Non-Project Use of Project Lands, Accepted for Filing, Soliciting
Comments, Motions to Intervene, and Protests (Notice). This Notice, among other
things, requires that within 60 days of the Notice (i.e., by December 30, 2025), PG&E
provide: “(1) a copy of the water quality certification; (2) a copy of the request for
certification, including proof of the date on which the certifying agency received the
request; or (3) evidence of waiver of water quality certification.”* The State Water Board
intervened on November 3, 2025.2

Similar to State Water Board staff’s request for postponement of the certification
application, on November 24, 20253, PG&E submitted a request to the Commission to
modify the deadline provided in the Commission’s October 31, 2025 Notice. Specifically,
PG&E proposes to submit “a detailed schedule for submitting the [water quality
certification] request for the License Surrender Application no later than 60 days after
the Commission issues its Notice of Intent to Prepare an Environmental Impact
Statement or other formal notice by the Commission triggering review of the License
Surrender Application under the National Environmental Policy Act.”

Commission Timing for Certification and Application Acceptance

In general, an application for surrender of a Commission license shall be filed in the
same form and manner as the application for license. 18 CFR § 6.1. Additionally, past
license surrenders in California (e.g., Kanaka Hydroelectric Project [FERC Project
No. 7242] and the Lower Klamath Project [FERC Project No. 14803]) have typically
followed procedures similar to licensing.

As the Commission knows, the Integrated Licensing Process (ILP), the default licensing
process, requires the license applicant to file a copy of certification, a copy of a
certification application, or evidence of waiver of certification within 60 days from the
date of issuance of the notice of ready for environmental analysis. 18 CFR § 5.23(b)(1).
While nothing in Part 6 of the Commission’s regulations on the license surrender
process requires the Commission issue a notice of ready for environmental analysis for
surrender applications, the regulations also do not require the Commission to direct an
applicant for surrender to file a certification, certification application, or evidence of

' The State Water Board notes that the third option provided in the Notice, evidence of
waiver, is not an appropriate option in this proceeding as the State Water Board has not
yet received a written request for certification upon which it could have failed to act, and
the State Water Board'’s regulations require issuance or denial of certification before the
federal period for certification expires. Cal. Code Regs. tit. 23, § 3859, subd. (a).

2 Document Accession Number: 20251103-5151.

3 Document Accession Number: 20251125-5062.
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certification waiver before the environmental review process begins. Consistent with the
ILP process, the application for certification should not be filed before the Commission
deems the project ready for environmental analysis and begins the environmental
review process under the National Environmental Policy Act.

PG&E’s Surrender Application identified 41 plans and measures to be developed within
24 months of the Surrender Application’s submission. These plans and measures are
necessary to further define the process for the decommissioning of the Hydroelectric
Project and surrender of the license (Surrender Project) and measures to reduce its
impacts to environmental resources and public safety. Without properly developed plans
and measures, the State Water Board, the Commission, and members of the public are
unable to accurately assess the potential impacts or provide meaningful review and
comment on the Surrender Project. In some cases (e.g., Aquatic Resource
Management Plan, Sediment/Channel Monitoring and Response Plan, etc.), PG&E’s
current plans and measures lack qualitative and/or quantitative standards and do not
fully disclose potential impacts to environmental resources. Additionally, without
information collected from studies necessary to inform the certification and associated
California Environmental Quality Act (CEQA) process, PG&E'’s 41 plans and measures
may not accurately reflect current environmental conditions and impacts associated with
the Surrender Project.

Waiting until the Surrender Project is ready for environmental analysis to require PG&E
to apply for certification will not preclude timely action on PG&E’s certification request or
delay the Hydroelectric Project’s ultimate decommissioning. Although recent United
States Environmental Protection Agency interpretation of Clean Water Act section 401
precludes issuance of certification absent a currently pending request, nothing in
California or federal law precludes the State Water Board from taking steps towards a
decision on a future certification request, including requesting studies and preparing
environmental documentation to evaluate potential impacts prior to submittal of a
certification application. As such, while PG&E has not yet submitted a certification
application to the State Water Board, the certification process is underway.

In February 2024, State Water Board staff requested additional information from PG&E
to better assess the Surrender Project’s environmental and public safety impacts. On
March 3, 2025, State Water Board staff provided comments on PG&E’s draft surrender
application and conceptual decommissioning plan for the Hydroelectric Project, which
was released for public review on January 25, 2025.4 On July 1, 2025, State Water
Board staff met with PG&E to provide and discuss a revised list of recommended
studies that would better inform the certification and associated CEQA process. On
September 12, 2025, PG&E responded to the State Water Board’s request for
additional studies with preliminary timing of proposed studies as well as rationale on
studies PG&E believes are not necessary. State Water Board staff are currently working
with PG&E staff to develop study plans to collect the needed information to inform future
certification action.

4 Document Accession Number: 20250304-50009.
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Additionally, on September 22, 2025, the State Water Board released a Notice of
Preparation of an Environmental Impact Report for the Potter Valley Hydroelectric
Project License Surrender and Decommissioning Project® (NOP) requesting comments
by November 3, 2025. The State Water Board initiated its CEQA process through
issuance of the NOP for the Surrender Project recognizing that the environmental
process will be lengthy and will ultimately inform the certification. State Water Board
staff held public scoping meetings in Fortuna, Ukiah, Santa Rosa, and Sacramento. In
total, State Water Board staff received approximately 120 comments. Members of the
public, tribal organizations, and agencies commented that additional studies are needed
to inform the Surrender Project’s plans and measures as well as potential environmental
and public safety impacts.

It is unlikely that PG&E could provide a sufficiently complete certification application
within 60 days of the Commission’s Notice. Based on experience with the Lower
Klamath Project license surrender and decommissioning, State Water Board staff
believe robust planning must be undertaken for a project of this magnitude and
complexity, which entails detailed analysis and consideration of impacts based on
tangible data and information. Therefore, State Water Board staff respectfully ask that
the Commission rescind the requirement that PG&E file an application for certification
within 60 days of the Notice, and instead require PG&E to submit a timeline for
collecting needed information for all the proposed studies, completing proposed plans in
consultation with the State Water Board and other parties, and ultimately filing a
certification application. State Water Board staff will continue its work on certification-
related efforts, including continuing with the CEQA process in advance of PG&E’s
certification application with the goal of having sufficient information to act on PG&E'’s
request for certification of the Surrender Project when it is ultimately submitted.

If you have questions regarding this letter, please contact Wilhelmina Chon, by email to:
Wilhelmina.Chon@waterboards.ca.gov, or phone call to: (916) 319-0745. Written
correspondence should be directed to:

State Water Resources Control Board
Division of Water Rights — Water Quality Certification Program
Attn: Wilhelmina Chon
P.O. Box 2000
Sacramento, CA 95812-2000

Sincerely,
Gl (Ko

Wilhelmina Chon
Environmental Scientist

5

https://waterboards.ca.gov/waterrights/water_issues/programs/water_quality _cert/docs/
2025/potter-valley-nop.pdf
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ecC:

Mr. Tony Gigliotti, Project Manager
Pacific Gas & Electric Company
Email: Tony.Gigliotti@pge.com

Ms. Janet Walther, Senior Manager Hydro Licensing
Pacific Gas and Electric Company
Email: JMW3@pge.com

Mr. Matt Myers, Senior Environmental Scientist
California Department of Fish and Wildlife
Email: Matt.Myers@wildlife.ca.gov

Mr. Josh Fuller, Branch Supervisor
National Marine Fisheries Service
Email: Joshua.Fuller@noaa.gov

Ms. Dawn Alvarez, Regional Hydro Assistance Team Program Manager
United States Forest Service
Email: Daw.Alvarez@usda.gov

Mr. Steve Edmondson, Branch Chief
National Marine Fisheries Service
Email: Steve.Edmondson@noaa.gov

Dr. Josh Boyce, Supervisory Fisheries Biologist
United States Fish and Wildlife Service
Email: Josh Boyce@fws.gov

Mr. Lewis “Bill” Whipple, President
Round Valley Indian Tribes
Email: LWhipple@council.rvit.org

Ms. Poppy Burkhead, Operations Project Manager for Lake Mendocino
U.S. Army Corp of Engineers
Email: poppy.l.burkhead@usace.army.mil

Sacramento District Regulatory Offices
U.S. Army Corp of Engineers
Email: SPKReqgulatoryMailbox@usace.army.mil

San Francisco Regulatory Division
U.S. Army Corp of Engineers
Email: CESPN-RG-Info@usace.army.mil
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Mr. Gil Falcone, Senior Environmental Scientist
North Coast Regional Water Quality Control Board
Email: Gil.Falcone@waterboards.ca.gov

Mr. Matt St. John, Environmental Program Manager
North Coast Regional Water Quality Control Board
Email: Matt.St.John@waterboards.ca.gov
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Ms. Debbie-Anne Reese, Secretary
Federal Energy Regulatory Commission
888 First Street, NE

Washington, D.C. 20426

Via e-filing to FERC docket No. 77

Potter Valley Hydroelectric Project

Federal Energy Regulatory Commission Project No. 77
Lake and Mendocino Counties

Eel River and East Branch Russian River

COMMENTS ON SCOPING DOCUMENT 1
Dear Secretary Reese:

On May 22, 2026, the Federal Energy Regulatory Commission (FERC) issued Scoping
Document 1 for the Proposed Surrender and Decommissioning of the Potter Valley
Hydroelectric Project (Scoping Document 1)'. Scoping Document 1 requests comments
and suggestions on the preliminary list of issues and alternatives to be addressed in the
National Environmental Policy Act (NEPA) document for Pacific Gas and Electric
Company’s (PG&E) proposed decommissioning of the Potter Valley Hydroelectric
Project (Project) is also referred to as FERC Project No. 77. The State Water
Resources Control Board’s (State Water Board or Board) comments on Scoping
Document 1 are included in this letter.

Background

PG&E owns and operates the Potter Valley Hydroelectric Project, which is located on
the Eel River and East Branch Russian River in Lake and Mendocino counties. The
uppermost portion of the Potter Valley Hydroelectric Project includes Scott Dam and its
associated storage reservoir, Lake Pillsbury. Below Scott Dam, the Eel River flows
approximately 12 miles to Cape Horn Dam, which impounds Van Arsdale Reservoir. At
Van Arsdale Reservoir, up to 75 cfs of the water is diverted south through a series of

" FERC Library Document Accession No. 20260522-3012. Available at:
https://elibrary.ferc.gov/eLibrary/filelist?accession_num=20260522-3012
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tunnels, conduits, and penstocks to the 9.2-megawatt Potter Valley Powerhouse?.
Potter Valley Powerhouse discharges into canals used by the Potter Valley Irrigation
District for irrigation or the East Branch Russian River, which flows into Lake
Mendocino. Water that is not diverted into the Russian River watershed flows down the
Eel River northwest, approximately 150 miles from Cape Horn Dam to the Pacific
Ocean.

Requlatory Authority

Section 401 of the federal Clean Water Act (CWA), 33 U.S.C. §1251 et seq., requires
any applicant for a federal license or permit, which may result in any discharge to
navigable waters, to obtain water quality certification (certification) from the State Water
Board that the discharge will comply with the applicable provisions of sections 301, 302,
303, 306, and 307 of the CWA, and other appropriate requirements of state law. Under
Section 401(a)(1), FERC may not issue a surrender order until the Board acts on the
certification, except in the event of a waiver of state authority. (33. U.S.C. § 1341(a)(1).)

Under section 303 of the CWA and under the Porter-Cologne Water Quality Control Act,
the North Coast Regional Water Quality Control Board, adopted, and the State Water
Board and United States Environmental Protection Agency approved, the Water Quality
Control Plan for the North Coast Region (Basin Plan)3. The Basin Plan designates the
beneficial uses of waters to be protected along with the water quality objectives
necessary to protect those uses. The Basin Plan identified beneficial uses in the Project
area are: municipal and domestic supply; agricultural supply; industrial service supply;
groundwater recharge; freshwater replenishment; navigation; hydropower generation;
water contact recreation; non contact water recreation; commercial and sport fishing;
warm and cold freshwater habitat; wildlife habitat; rare, threatened, or endangered
species; migration of aquatic organisms; spawning, reproduction, and/or early
development; and aquaculture.

The beneficial uses together with the water quality objectives that are contained in the
Basin Plan, along with state and federal anti-degradation requirements, constitute
California’s water quality standards under section 303 of the CWA. The State Water
Board must evaluate impacts of the Project on the associated waterbodies to determine
whether the Project complies with all applicable water quality objectives in the Basin
Plan and protects the designated beneficial uses. Certification also may address a
project’s effects on public trust resources. In developing a certification, the State Water
Board considers the proposed action and its potential water quality impacts.

2 PG&E has not generated power at the Potter Valley Powerhouse since July 2021 due
to a transformer that did not meet operating standards.

3 The Basin Plan can be found at:
https://www.waterboards.ca.gov/northcoast/water_issues/programs/basin_plan/basin_pl
an_documents/

Last Accessed on June 15, 2026.
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The State Water Board may request additional information to clarify, amplify, correct, or
otherwise supplement the contents of the application (Cal. Code Regs., tit. 23, § 3836.).
A complete application for a certification must include a description of any steps that
have been or will be taken to avoid, minimize, or compensate for loss of or significant
adverse impacts to beneficial uses of water. (Cal. Code Regs. tit. 23, § 3856,

subd. (h)(6)). If the Project does not comply with one or more of the water quality
objectives or criteria, then the Project applicant must describe the actions that it will take
to bring the Project into compliance in order to protect and maintain the beneficial uses
of the State’s waters.

Compliance with the California Environmental Quality Act (CEQA) is required as part of
the certification process. The CEQA process requires the evaluation of a project’s
potential impacts to environmental resources as well as identification of mitigation
measures and alternatives to reduce project impacts. Additionally, CEQA requires
public input on identified impacts and mitigation measures. On September 22, 2026,
State Water Board issued a Notice of Preparation and Scoping Meetings for an
Environmental Impact Report for the Potter Valley Hydroelectric Project Surrender and
Decommissioning. The State Water Board sought written comments over a 42-day
public comment period and held four public scoping meetings to provide information and
solicit input from the public and interested parties. On May 12, 2026, State Water Board
released the Scoping Report* for the Project.

Ongoing Studies and Plan Development

On July 7, 2026, FERC approved PG&E’s June 9, 2026 request to extend the due date
to file: (1) a copy of the certification; (2) a copy of the request for certification, including
proof of the date on which the certifying agency received the request; or (3) evidence of
waiver of certification.® FERC extended the due date for filing this information to within
60 days of FERC issuance of a notice related to the schedule for document preparation
pursuant to the NEPA. State Water Board staff agree with a due date extension as the
implementation of certification-related and environmental analyses to inform the
decommissioning of the Project is currently ongoing. Therefore, State Water Board staff
do not believe PG&E can provide a sufficiently complete certification application for the
Project until results of the certification-related environmental analyses are available. In
addition, results from the environmental analyses will inform the development of
PG&E’s management plans.

4 The Scoping Report is available at
https://waterboards.ca.gov/waterrights/water issues/programs/water quality cert/potter
valley ferc77.html

5 FERC Library Document Accession No. 20260707-3013. Available at:
https://elibrary.ferc.gov/eLibrary/filelist?accession_number=20260707-
3013&optimized=false
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As a mandatory conditioning agency, the State Water Board exercises independent
authority to issue a certification for the Project. As such, State Water Board staff cannot
be pre-decisional on the outcome (e.g., requirements) of the State Water Board’s
certification process. To date, State Water Board staff have reviewed the following
PG&E study plans to inform the surrender process and believe the results of these
studies will inform the Project environmental analysis:

e Slope stability;

e Sediment transport and characterization;

e Toxicity and Bioaccumulation;

e Federal Emergency Management Agency Condition Letter of Map Revision;
e Wetland and Riparian Mapping; Phase I/ll Assessments; and

¢ Freshwater Bivalve Mollusks.

As described in PG&E'’s surrender application, the information developed through the
studies described above will directly inform the preparation of management plans for the
decommissioning of the Potter Valley Hydroelectric Project. Until PG&E completes
these plans, FERC staff should consider the surrender application incomplete and hold
NEPA analysis until management plans have been developed. This approach will help
avoid duplicative review if the forthcoming plans necessitate new or substantially
different environmental analysis.

In addition, State Water Board staff recommend FERC staff consider the State Water
Board’s March 3, 2025 comments® and March 24, 2025 supplemental comments’ on
PG&E’s Draft Surrender Application and Conceptual Decommissioning Plan.

If you have questions regarding this letter, please contact Wilhelmina Chon, Project
Manager, by email to: wilhelmina.chon@waterboards.ca.gov or by phone call to 916-
319-0745. Written correspondence or inquiries should be directed to:

State Water Resources Control Board
Division of Water Rights
Attn: Wilhelmina Chon
P.O. Box 2000
Sacramento, CA 95812-2000.

¢ FERC Library Document Accession No. 20250304-5009. Available at:
https://elibrary.ferc.gov/eLibrary/filelist?accession_number=20250304-5009
" FERC Library Document Accession No. 20250325-5017. Available at:
https://elibrary.ferc.gov/eLibrary/filelist?accession_number=20250325-5017

4

FERC OPP 000010


mailto:wilhelmina.chon@waterboards.ca.gov

Secretary Reese

Sincerely,

UMl i (Kor

Wilhelmina Chon

Environmental Scientist

Water Quality Certification Program
Division of Water Rights

CC:

ecC.

Potter Valley Hydroelectric Project Service List

Matt Myers,

Senior Environmental Scientist

California Department of Fish and Wildlife
Matt.Myers@wildlife.ca.gov

Dawn Alvarez,

Regional Hydro Assistance Team Program Manager
United States Forest Service
dawn.alvarez@usda.gov

Joshua Fuller,

Branch Supervisor

National Marine Fisheries Service
Joshua.Fuller@noaa.gov

Josh Boyce,

Supervisory Fisheries Biologist

United States Fish and Wildlife Service
Josh Boyce@fws.gov

Joseph Parker,

Tribal Council President
Round Valley Indian Tribes
jparker@council.rvit.org

Janet Walther,

Senior Manager Hydro Licensing
Pacific Gas and Electric Company
[mw3@pge.com

Tony Gigliotti,

Hydro License Supervisor

Pacific Gas and Electric Company
t1agf@pge.com

July 23 2026
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Certificate of Service

| hereby certify that | have this day filed electronically with the Federal Regulatory
Commission and served the foregoing document upon each person designated on the
official service list compiled by the Secretary in this proceeding.

Dated this 23rd day of July 2026.

Gl (K

Wilhelmina Chon

Environmental Scientist

Division of Water Rights

State Water Resources Control Board
Wilhelmina.Chon@waterboards.ca.gov
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December 22, 2023

Tony Gigliotti

Senior Licensing Project Manager

Power Generation

12840 Bill Clark Way

Auburn, CA 95602

Sent via email: PVSurrender@pge.com

Potter Valley Hydroelectric Project

Federal Energy Regulatory Commission Project No. 77
Mendocino and Lake Counties

Eel and East Branch Russian Rivers

COMMENTS ON PACIFIC GAS AND ELECTRIC COMPANY’S INITIAL DRAFT
SURRENDER APPLICATION AND CONCEPTUAL DECOMMISSIONING PLAN FOR
THE POTTER VALLEY HYDROELECTRIC PROJECT

Dear Mr. Gigliotti:

On November 17, 2023, Pacific Gas and Electric Company (PG&E) released for public
review an Initial Draft Surrender Application and Conceptual Decommissioning Plan (Initial
Draft Surrender Application) for the Potter Valley Hydroelectric Project (Project). The
Federal Energy Regulatory Commission (FERC) Project license expired on April 14, 2022.
On July 8, 2022, PG&E filed with FERC a proposed schedule for submittal of a license
surrender application, which FERC approved on July 29, 2022. Initial Draft Surrender
Application Table 1-1 shows PG&E'’s Project license surrender application development
and submittal schedule and is reproduced in Table 1 below.

Table 1. PG&E’s FERC License Surrender Application Development Schedule

Process Schedule
Distribution of Initial Draft Surrender Application Nov 17, 2023
Deadline for Comments on Initial Draft Surrender Application Dec 22, 2023
Initial Consultation with Resource Agencies and Tribes Dec 2023 - Feb 2024
Distribution of Final Draft Surrender Application Jun 3, 2024
Consultation with Resource Agencies and Tribes Jun 2024
Deadline for Comments on Final Draft Surrender Application Jul 18, 2024
Filing and Distribution of Final Surrender Application Jan 29, 2025

E. JoaQuiN EsQuUIVEL, cHAIR | EILEEN SOBECK, EXECUTIVE DIRECTOR
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State Water Resources Control Board (State Water Board) and North Coast Regional
Water Quality Control Board (North Coast Regional Water Board) (collectively Water
Boards) staff hereby submit the enclosed comments regarding PG&E’s November 17, 2023
Initial Draft Surrender Application. Water Boards staff understand PG&E intends to include
potential Project decommissioning effects, proposed license surrender conditions, a
conceptual restoration plan, and associated exhibits in its Final Draft Surrender Application
(anticipated to be distributed to Tribes, regulatory agencies, and other interested parties for
review and comment by June 3, 2024). The enclosed comments are intended to inform
PG&E’s Final Draft Surrender Application for the Project. The Water Boards’ comments in
Attachment A are based on our initial review of the Initial Draft Surrender Application and
are intended to provide helpful suggestions to PG&E on ways to expedite the Project
decommissioning process. The comments highlight data and questions that the Water
Boards are required to consider as part of our statutory and regulatory responsibilities, and
addressing these topics early on will result in a more efficient and effective process. Water
Boards staff look forward to future consultation with PG&E, as outlined in its schedule and
as needed to act on a water quality certification application for the Project’s license
surrender when appropriate.

If you have questions for the State Water Board related to this letter, please contact Derek
Wadsworth, Project Manager, by email to: Derek.\Wadsworth@waterboards.ca.gov. If you
have questions for the North Coast Regional Water Board related to this letter, please

contact Matt St. John, Climate Specialist, by email to: Matt.St.John@waterboards.ca.gov.

Sincerely,

Derek Wadsworth Matt St. John

Water Resource Control Engineer Climate Specialist

Water Quality Certification Program North Coast Regional
Division of Water Rights Water Quality Control Board

Attachment:  Attachment A: Water Boards Staff Comments on Initial Draft Surrender
Application and Conceptual Decommissioning Plan for the Potter Valley
Hydroelectric Project

ec: Mr. Matt Myers, Senior Environmental Scientist
California Department of Fish and Wildlife
Email: Matt.Myers@wildlife.ca.gov

Ms. Dawn Alvarez, Regional Hydro Assistance Team Program Manager
United States Forest Service
Email: Dawn.Alvarez@usda.gov

Mr. Steve Edmondson, Branch Chief
National Marine Fisheries Service
Email: Steve.Edmondson@noaa.gov
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Mr. Joshua Fuller, Fisheries Biologist
National Marine Fisheries Service
Email: Joshua.Fuller@noaa.gov

Mr. Josh Boyce, Fisheries Biologist
United States Fish and Wildlife Service
Email: Josh_Boyce@fws.gov

Mr. Lewis "Bill" Whipple, President
Round Valley Indian Tribes
Email: LWhipple@council.rvit.org

Ms. Janet Walther, Senior Manager Hydro Licensing
Pacific Gas and Electric Company
Email: JMW3@pge.com
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ATTACHMENT A:

WATER BOARDS STAFF COMMENTS ON THE INITIAL DRAFT SURRENDER
APPLICATION AND CONCEPTUAL DECOMMISSIONING PLAN FOR THE POTTER
VALLEY HYDROELECTRIC PROJECT

The following comments are provided by State Water Resources Control Board (State
Water Board) and North Coast Regional Water Quality Control Board (North Coast
Regional Water Board), collectively Water Boards, staff on Pacific Gas and Electric
Company’s (PG&E’s) Initial Draft Surrender Application and Conceptual
Decommissioning Plan (Initial Draft Surrender Application) for the Potter Valley
Hydroelectric Project (Project).

1. Section 401 of the federal Clean Water Act (33 U.S.C. § 1341) requires any
applicant for a federal license or permit for an activity that may result in any
discharge to navigable waters to obtain certification from the State that the activity
will comply with applicable water quality requirements, including the requirements of
section 303 of the Clean Water Act (33 U.S.C. § 1313) for water quality standards
and implementation plans. Clean Water Act section 401 directs that water quality
certifications (certifications) shall prescribe effluent limitations and other conditions
necessary to ensure compliance with the Clean Water Act and with any other
appropriate requirements of state law. Other appropriate requirements of state law
include the Porter-Cologne Water Quality Control Act (Wat. Code, § 13000 et seq.).
Conditions of certification shall become conditions of any federal license or permit
for a project subject to certification. (33 U.S.C. § 1341(d).) Decommissioning of
Project facilities will result in a discharge to navigable waters and PG&E must obtain
certification from the State Water Board as part of Federal Energy Regulatory
Commission (FERC) license surrender. The State Water Board is the state agency
responsible for issuing certification for hydropower projects in California. (Wat. Code,
§ 13160.)

A certification issued by the State Water Board for Project decommissioning must
ensure compliance with the applicable regional and state water quality control plans.
Water quality control plans designate the beneficial uses of water that are to be
protected, water quality objectives for the reasonable protection of the beneficial
uses and the prevention of nuisance, and a program of implementation to achieve
the water quality objectives. (Wat. Code, §§ 13241, 13050, subds. (h), (j).) The
beneficial uses, together with the water quality objectives contained in the water
quality control plans, and applicable antidegradation requirements, constitute
California’s water quality standards for purposes of the Clean Water Act. In issuing
a certification for a project, the Water Boards must ensure consistency with the
designated beneficial uses of waters affected by the project, the water quality
objectives developed to protect those uses, and antidegradation requirements.
(PUD No. 1 of Jefferson County v. Washington Dept. of Ecology (1994) 511 U.S.
700, 714-719.)

The Project facilities proposed to be decommissioned are located on the Eel and
East Branch Russian Rivers. The Water Quality Control Plan for the North Coast

FERC OPP 000016
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Region (North Coast Basin Plan) identifies the Lake Pillsbury and Coyote Valley
Hydrologic Subareas as having the following beneficial uses: municipal and
domestic supply; agricultural supply; industrial service supply; groundwater
recharge; freshwater replenishment; navigation; hydropower generation; water
contact recreation; non-contact water recreation; commercial and sport fishing; warm
and cold freshwater habitat; wildlife habitat; rare, threatened, or endangered
species; migration of aquatic organisms; spawning, reproduction, and/or early
development; and aquaculture. Water quality objectives identified in the North Coast
Basin Plan that are applicable to Project decommissioning activities, include, but are
not limited to chemical constituents, biostimulatory substances, dissolved oxygen, oil
and grease, pH, sediment, settleable material, suspended material, temperature,
toxicity, and turbidity.

Additionally, the Water Boards must ensure that any project is consistent with the
Statement of Policy with Respect to Maintaining High Quality Waters in California
(Antidegradation Policy). The Antidegradation Policy requires that the quality of
existing high-quality water be maintained unless any change will be consistent with
the maximum benefit to the people of the state, will not unreasonably impact present
or anticipated future beneficial uses of such water, and will not result in water quality
less than that prescribed in water quality control plans or policies. The
Antidegradation Policy further requires best practicable treatment or control of the
discharge necessary to assure that pollution or nuisance will not occur and the
highest water quality consistent with maximum benéefit to the people of the state will
be maintained. The state Antidegradation Policy incorporates the federal
Antidegradation Policy (40 C.F.R. § 131.12 (a)(1)), which requires "[e]xisting
instream water uses and the level of water quality necessary to protect the existing
uses shall be maintained and protected."

The State Water Board exercises independent authority in issuing water quality
certifications and must maintain its impartiality as a decision-maker; therefore, its
role in any pre-decisional activities is advisory, rather than necessarily reflective of
the State Water Board'’s ultimate determinations. State Water Board staff will
participate in this advisory role during the license surrender process and provide
comments, as necessary.

Pursuant to California Code of Regulations, title 23, section 3856, a complete
certification application shall include a full, technically accurate description of the
entire activity (e.g., dam removal methods, timing, and sequencing) as well as a
complete identification of all federal licenses/permits being sought for or applying to
the proposed activity. Water Boards staff recommend the Final Draft Surrender
Application include a full, technically accurate description of the proposed
decommissioning activities as well as a list of all agency regulatory approvals being
sought.

Finally, Water Boards staff note that some Project activities may be considered
construction activities subject to the State’s General Permit for Discharges of Storm
Water Associated with Construction Activity Construction General Permit Order
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2009-0009-DWQ (Construction General Permit).” Construction activities that disturb
one or more acres of soil or whose projects disturb less than one acre but are part of
a larger common plan of development that in total disturbs one or more acres, are
required to obtain coverage under the Construction General Permit. Construction
activity subject to this permit includes clearing, grading and disturbances to the
ground such as stockpiling, or excavation, but does not include regular maintenance
activities performed to restore the original line, grade, or capacity of the facility. The
Construction General Permit for discharges of storm water from construction
activities requires the site owner to apply with the State, to prepare and implement a
Storm Water Pollution Prevention Plan (SWPPP), and to monitor the effectiveness of
the plan. The Water Boards anticipate that the Final Draft Surrender Application will
inform whether enrollment and compliance with the Construction General Permit will
be required or whether these activities will be addressed through the water quality
certification for Project decommissioning.

2. Compliance with the California Environmental Quality Act (CEQA) is required as part
of the certification process. CEQA requires the lead agency to evaluate a project’s
potential impacts to environmental resources as well as identify mitigation measures
and alternatives to reduce project impacts. CEQA also requires public input on
identified impacts and mitigation measures. CEQA documentation must analyze
and evaluate the project’s impacts to all relevant resources, including aquatic
biological resources, special status species, and water quality.

The State Water Board is the public agency with the responsibility of issuing a
certification for the Project’s license surrender and decommissioning and likely will
act as the CEQA lead agency for the Project license surrender and
decommissioning. If the State Water Board is the CEQA lead agency, the State
Water Board plans to commence the CEQA process prior to PG&E submitting a
certification application. The CEQA process can occur independent of FERC’s
National Environmental Policy Act (NEPA) process and may, depending on its
timing, inform the State Water Board of potential water quality impacts associated
with Project decommissioning. Without adequate information on the Project’s
potential impacts to water quality from Project decommissioning, the State Water
Board may be unable to issue a certification. State Water Board staff anticipate
entering into a three-party memorandum of understanding with PG&E and a
consultant to provide for development of the environmental documentation and other
requirements necessary to comply with CEQA.

3. According to FERC’s July 29, 2022 letter to PG&E, a license surrender application
filed with FERC must be in accordance with section 6.1 of FERC’s regulations and,
in part, include a description of any environmental effects that are expected to occur

' Water Quality Order No. 2009-0009-DWQ and NPDES No. CAS000002, as amended
by Order No. 2010-0014-DWQ, Order No. 2012-0006-DWQ, Order No. 2022-0057-
DWQ, and any amendments thereto. Available at:
https://www.waterboards.ca.gov/water_issues/programs/stormwater/construction.html
Accessed on December 21, 2023.
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upon license surrender and any measures that would be taken to mitigate those
effects. For the purposes of informing a State Water Board certification action and
CEQA analysis, Water Boards staff recommend the Final Draft Surrender
Application include an assessment of the existing environment of the Project area
and expected Project license surrender and decommissioning environmental effects
for the following resource areas: visual resources; aquatic resources (e.g., fish
populations in Project-affected waterbodies including presence, abundance, timing,
and distribution; habitat for fish migration, holding, spawning, and rearing; fish
passage and barriers; suspended sediment impacts to organisms, wetlands, and
habitats; amphibian species and habitat; and mollusk populations); water quality
constituents (e.g., suspended sediment concentrations; sediment transport; reservoir
sediment contaminants, toxicity, and bioaccumulation potential; toxins from
cyanobacteria; temperature; and dissolved oxygen); aquatic invasive species (e.g.,
pikeminnow and invasive mollusk populations); terrestrial species and habitat (e.g.,
revegetation potential of reservoir footprint and reservoir slope stability); hydrology
and water supply (e.g., flows; flood risk; and water availability for potentially
impacted legal users of water); recreation (e.g., whitewater and reservoir boating);
transportation (e.g., roads and trails); hazardous materials; tribal cultural resources;
and cultural resources. Water Boards staff also recommend PG&E consider the
benefits and drawbacks, including to short-term and long-term downstream
suspended sediment levels, associated with rapid removal or phased removal of
Scott Dam as well as the timing and sequencing of removing Scott Dam and Cape
Horn Dam.

According to Title 18, Code of Federal Regulations, section 6.1, every application for
surrender of a license shall be executed by the licensee and filed in the same form
and manner as the application for license. For a typical application for a FERC
license, studies are developed in consultation with stakeholders and implemented
prior to license application submittal. Water Boards staff note that no studies are
proposed in support of PG&E’s license surrender application. If, after PG&E
assesses the existing Project area environment and expected Project license
surrender and decommissioning environmental effects, PG&E or the Water Boards
determine that additional data collection is necessary, Water Boards staff
recommend the implementation of study plans developed in consultation with
stakeholders.

Information collected through the implementation of study plans will likely be used by
FERC to develop its license surrender order and fulfill its obligations under NEPA
and by other agencies that must take permitting actions during the license surrender
proceedings. Study plan information will assist the State Water Board in developing
CEQA documentation and certification conditions to ensure compliance with the
Clean Water Act and other appropriate requirements of state law.

If existing information and implementation of any future study plans do not provide

sufficient information needed in connection with the issuance of certification, or the
State Water Board determines that additional information is necessary to inform the
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certification process, the State Water Board may request such information under the
Porter-Cologne Water Quality Control Act, Water Code section 13383, or other
applicable authority. To avoid unnecessary delays in the Project license surrender
process, Water Boards staff strongly encourage PG&E to work collaboratively with
Water Boards staff and other surrender participants to resolve differences. When
possible, working collaboratively with all license surrender participants often allows
for expedited resolution of issues.

4. Initial Draft Surrender Application section 1.0 states, “The Final Draft Surrender
Application will include an environmental analysis (Exhibit E).” FERC’s regulations
require Exhibit E to contain a report on water use and quality, which should include
existing water quality, impacts to water quality, and proposed protective measures.
The Water Boards are the state agencies responsible for regulation of water quality
in the affected waters and the State Water Board is the state agency responsible for
management of water quantity in the affected waters. Water Boards staff anticipate
consulting with PG&E regarding potential effects of Project decommissioning to
instream flows; and seasonal variation in water quality, including significant ions,
chlorophyll a, nutrients, specific conductance, pH, total dissolved solids, total
alkalinity, total hardness, dissolved oxygen, bacteria, toxicity, temperature,
suspended sediments, turbidity and vertical illumination, and groundwater.

5. PG&E’s Initial Draft Surrender Application Table 1-1 indicates consultation with
Tribes and agencies will occur from December 2023 through February 2024 and
during June 2024. Water Boards staff look forward to participating in this process.

6. Section 4.0 of PG&E’s Initial Draft Surrender Application does not include a
discussion of any proposed changes in land ownership following Project
decommissioning. Water Boards staff request PG&E identify any anticipated land
ownership changes following Project decommissioning in its Final Draft Surrender
Application.

7. Section 4.1 of PG&E’s Initial Draft Surrender Application states, “The Regional Entity
comprised of Sonoma County Water Agency, Mendocino County Inland Water and
Power Commission, and the Round Valley Indian Tribes is responsible for
modifications (construction) at Cape Horn Dam.” Water Boards staff note that the
Regional Entity may require a separate federal license or permit from FERC and/or
the United States Army Corps of Engineers for the construction, which may
necessitate a separate certification and additional analysis to inform CEQA
compliance.

8. Section 4.2.1.1 of the Initial Draft Surrender Application states, “At the downstream
terminus of the tunnel, a channel (approximately 80 — 90-feet-in-length and
7.5 — 14.5-feet-deep) and concrete buttress will be constructed in the spillway apron
to facilitate downstream sediment transport.” Water Boards staff request the Final
Draft Surrender Application specify the quantities of materials needed to construct
the channel, note if dewatering of the spillway apron is necessary, and whether the
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materials used to form the channel will be removed following Project
decommissioning.

9. Section 4.2.1.1 of PG&E'’s Initial Draft Surrender Application states, “Rubble and
other material generated from the dam lowering and notching will be sidecast down
the face of the spillway or placed on barges and hauled to a temporary holding area
on PG&E-owned land near the dam for later placement.” Water Board staff
recommend clarifying what measures will be implemented to ensure sidecast
material will not be discharged into waters of the state.

10.Section 4.2.1.1 of PG&E’s Initial Draft Surrender Application states, “Some large
clean material from the dam (e.g., no rebar protruding, greater than about 2 feet
diameter) will be placed in the plunge pool area below the final river grade. Material
will be large enough, and placed deep enough, so that it will not be eroded/mobilized
before the accumulated bedload in the reservoir is released and has an opportunity
to occupy the space.” Water Boards staff recommend the Final Draft Surrender
Application: discuss what material testing procedures will be implemented to
confirm the material is “clean” (e.g., pH monitoring); describe appropriate best
management practices that will be implemented for placement of material within
waters of the state; and describe post-placement monitoring to confirm that material
is not eroded/mobilized. The Final Draft Surrender Application should include
information supporting the assumption that materials from the dam will be below the
final river grade.

11.Section 4.2.1.1 of the Initial Draft Surrender Application includes dredging sediments
near the new tunnel intake. The Final Draft Surrender Application should specify
what measures, or potential measures (e.g., cofferdams, turbidity curtains), will be
used to minimize contact, reduce suspended sediment and turbidity, and protect
water quality in Lake Pillsbury and in downstream waterbodies during dredging
activities as well as how dredged sediments will be disposed. The Final Draft
Surrender Application should also identify the temporary and permanent dredge and
fill impacts of Project decommissioning.

12.Section 4.2.1.1 of the Initial Draft Surrender Application states, “Following
pre-established protocols related to river flow forecasting, the explosives would be
detonated during or preceding an anticipated flood event of sufficient magnitude to
evacuate fine sediment deposits from the reservoir (likely between December and
March).” The Final Draft Surrender Application should specify when these protocols
will be developed and what information is necessary to determine the magnitude of
flood event sufficient to evacuate fine sediment deposits from Lake Pillsbury. Water
Boards staff recommend the protocols be informed by a sediment transport model
that provides an estimate of the magnitude, geographic extent, and duration of
impacts to federal Endangered Species Act (ESA) or California Endangered Species
Act (CESA) listed species and their habitats.
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13.Section 4.2.1.1 of the Initial Draft Surrender Application states, “The bulk of the
remaining materials will be stored and capped on site (e.g., along the left abutment,
on the cribwall, and/or behind the remainder of the dam upstream of the pinnacle).”
The Final Draft Surrender Application should specify how materials will be “capped”
to avoid potential water quality impacts, assess the condition of the abutment and
cribwall to retain waste dam materials, evaluate soil stability, and describe how
waste material would be stored to avoid mobilization following a landslide or seismic
event.

14.The Initial Draft Surrender Application does not specify when and how
(e.g., plugging the needle valve intake) the needle valve and Valve Control House
would be decommissioned. The Final Draft Surrender Application should specify
when and how the needle valve would be decommissioned and at what point Scott
Dam releases would become uncontrolled.

15. Initial Draft Surrender Application Figures 4-2 and 4-6 include an “abandon
remaining portions abutment” annotation and the legend defines the orange areas
as “remaining dam features.” Water Boards staff recommend the Final Draft
Surrender Application include a list of remaining dam portions, a description of how
all abandoned dam portions will be stabilized, and justification for leaving
infrastructure in place.

16. Initial Draft Surrender Application Table 4-1 indicates River Gage E2 would be left in
place or potentially transferred, and Table 4-2 indicates River Gage E11 would be
left in place. The Final Draft Surrender Application should specify whether the
Regional Entity or United States Geological Survey will be responsible for ongoing
gage calibration and maintenance and how flows and any water quality constituents
will be accurately measured and data made available during and following Project
decommissioning activities (i.e., dam removals).

17.Section 4.3.1.1 of the Initial Draft Surrender Application notes sediment upstream of
Cape Horn dam and dam materials will be removed and placed on adjacent PG&E
land above the 100-year floodplain for future disposal. Water Boards staff
recommend the Final Draft Surrender Application include robust sediment and
material testing procedures for relevant contaminants (e.g., mercury, pesticides),
describe how sediment spoil areas will be located to control runoff to waters of the
state, and include proposed stockpile best management practices.

18.Sections 4.3.1.2 and 4.3.1.3 of the Initial Draft Surrender Application state,
“‘Dewatering and construction sequencing is in development and will be included in
the Draft Final Surrender Application.” Water Boards staff recommend dewatering
plans describe where water from dewatering activities will be discharged and
proposed monitoring to ensure dewatering does not violate water quality standards.
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19.Section 4.3.1.1 of the Initial Draft Surrender Application notes that Cape Horn Dam
removal activities include excavating and armoring a channel through the earthen
embankment to pass Eel River flows downstream during construction. Water
Boards staff recommend the Final Draft Surrender Application include additional
information regarding the proposed channel’s stability and potential for flows
bypassed through the proposed channel to seep into the dewatered area or erode
the existing wingwall.

20.Section 4.3.1.1 of the Initial Draft Surrender Application notes that Cape Horn Dam
removal activities include removing the dam wingwall (earthen embankment portion
of the dam), fish hotel, exclusion barrier, and fish ladder. Water Boards staff
recommend the Final Draft Surrender Application include an evaluation of the
relative impacts to fish and wildlife of the alternatives, timing, and sequencing for
removal of fish passage facilities. Water Boards staff also recommend PG&E
collaborate with appropriate stakeholders to ensure that Project decommissioning
activities minimize impacts to fish and wildlife species, especially those that are
federally ESA or CESA listed. Mitigation may be needed to offset potential impacts
to fish and wildlife species (e.g., trap and haul of threatened or endangered
salmonids to waterbodies unaffected by Project decommissioning activities).

21.Section 4.3.1.3 of the Initial Draft Surrender Application states, “The stability of the
roughened channel bed material would be enhanced through the design process by
undertaking sediment transport modeling and other measures to guide the
specification for material size.” Water Boards staff recommend similar sediment
transport modeling also be performed for the channel created following Scott Dam
removal. Water Boards staff recommend PG&E collaborate with Water Boards staff
to ensure sediment transport modeling adequately assesses Project
decommissioning impacts to all affected waterbodies.

22.Initial Draft Surrender Application Map 4-5 should include the criteria or flow
magnitude used to define the bankfull extents and low flow channel extents.
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Electric Company.. Mailing Address:

Mail Code N11D
P.O. Box 770000
San Francisco, CA 94177

HH Pacific Gas and Power Generation 77 Beale Street
San Francisco, CA 94105
)

March 17, 2023

Via Electronic Submittal (E-File)

Frank L. Blackett, P.E., Regional Engineer
Federal Energy Regulatory Commission
Division of Dam Safety and Inspections
100 First Street, Suite 2300

San Francisco, CA 94105-3084

RE: Potter Valley Hydroelectric Project, FERC No. 77-CA
Scott Dam, NATDAM No. CA00398
Results of Simplified Seismic Stability Analysis and
Proposed Interim Risk-Reduction Measure

ENCLOSURE CONTAINS CUI//CEIl = DO NOT RELEASE

Dear Frank L. Blackett:

This letter presents the results of a simplified seismic stability analysis of Scott Dam, which
is part of Pacific Gas and Electric Company’s (PG&E) Potter Valley Hydroelectric Project,
Federal Energy Regulatory Commission (FERC) No. 77. The analysis was completed to
support PG&E’s ongoing engineering reevaluation of the dam. As described in letters to
your office dated May 31 and December 28, 2022, the reevaluation is intended to address
multiple recommendations from the dam’s 10th and 11th 5-year Part 12D safety
inspections.

Background

In May 2022, PG&E retained an engineering consultant, Gannett Fleming, Inc. (Gannett),
to perform an engineering reevaluation of Scott Dam. The reevaluation involves a
multiyear effort to gather data, develop models, and perform engineering analyses to
assess the dam’s condition and expected performance under seismic and flood loading
conditions. The reevaluation will incorporate the results of recently completed flood and
seismic hazard studies and use modern analytical methods and tools to update the dam’s
analyses of record, many of which are more than 20 years old.

As an early step in the reevaluation process, Gannett performed a simplified, two-
dimensional seismic stability analysis of the dam. The purpose of the analysis is to provide
an initial understanding of the expected performance of the dam under updated seismic
loading conditions and a preview of possible conclusions from the more sophisticated
analyses planned for later phases of the reevaluation. Input parameters and material
properties for the simplified analysis are based on existing information from the dam’s
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supporting technical information document (STID) and prior studies. Seismic loads used in
the analysis are developed from PG&E'’s recently completed deterministic seismic hazard
study (dated December 2021), which was submitted to FERC on December 20, 2021.

Results of the Simplified Seismic Stability Analysis

A memorandum presenting the results of the simplified seismic stability analysis (prepared
by Gannett and dated March 14, 2023) is enclosed with this letter (Enclosure 1). As
described in the memorandum, results of the analysis suggest that the dam may become
structurally unstable when subjected to seismic loading from the updated (December
2021) ground motions, which are estimated to have a return period of approximately 850
years. Results of the analysis also show that the potential for seismic instability is lower
when the water level in the reservoir is at or below the spillway crest elevation. PG&E has
reviewed Gannett’'s memo and concurs with the findings and conclusions presented
therein.

Interim Risk-Reduction Measure

Based on the results of Gannett’s analysis, PG&E believes that proactive steps to limit the
potential for seismic instability of Scott Dam are necessary at this time. As an interim risk-
reduction measure, PG&E has established a 10-foot restriction on the maximum reservoir
operating level. Instead of closing the spillway gates to store additional water during the
spring and summer months, PG&E will leave the gates open year-round to maintain the
water level in Lake Pillsbury at or below the spillway crest elevation. The restriction will
remain in place until long-term measures are developed and implemented.

The proposed reservoir restriction will reduce the maximum water storage elevation in
Lake Pillsbury by 10 feet and reduce the maximum available reservoir storage volume by
approximately 26 percent (20,000 acre-feet). As described in Gannett’s memo, the
proposed restriction will improve the dam’s expected stability and safety performance
during a major earthquake.

PG&E is committed to the safe and reliable operation of Scott Dam. While more detailed
studies are ongoing, PG&E will continue to explore the potential need for further risk-

reduction measures, as appropriate. PG&E will update your office on key findings as the
reevaluation progresses and if additional interim risk-reduction measures are proposed.

Closing
As described in PG&E’s December 28, 2022, letter, PG&E plans to complete and submit

the results of the Scott Dam engineering reevaluation to FERC by December 1, 2024.
PG&E appreciates FERC’s support of PG&E'’s efforts to mitigate potential seismic risks at
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Scott Dam. Should you have questions concerning this matter, please feel free to contact
me at (415) 264-1795.

Sincerely,

3 -
David L. Ritzman, P.E., G.E.
Chief Dam Safety Engineer

Enclosure: CUI//CEIl — DO NOT RELEASE
1. Scott Dam Simplified 2-D Stability Evaluation (CWA 2700755491 FCA No. 2), Gannett
Fleming Project No. 070867, prepared by Gannett Fleming and dated March 14, 2023

FERC OPP 000026



EXHIBIT 5



B DocuSién Envelope ID: 0B58DF69-FC05-469« =5-73EEEF5338FA

STATE OF CALIFORNIA
CALIFORNIA NATURAL RESOURCES AGENCY

DEPARTMENT OF WATER RESOURCES
DIVISION OF SAFETY OF DAMS

INSPECTION OF DAM AND RESERVOIR IN CERTIFIED STATUS

Name of Dam ___ Scott - Dam No. 97-101 County Lake

Type of Dam Gravity Type of Spillway Gated overpour

Wateris 13.6  feet below  the spillway crest at elevation 1900', and 38.18 feet _below the dam crest.
WSE = 1886.4

Weather Conditions ____Sunny and warm
Contacts Made Matthew Colwell (PG&E)
Reason for Inspection Maintenance Inspection

Important Observations, Recommendations or Actions Taken

In a letter dated March 17, 2023, PG&E submitted the results of a simplified seismic stability analysis of the
dam to DSOD. Based on the analysis, the dam may become structurally unstable when subjected to seismic
loading resulting from ground motions with an estimated return period of 850 years. The analysis also indicated
that the potential for seismic instability is lower when the reservoir level is at or below the spillway crest
elevation. As an interim risk reduction measure, PG&E, with concurrence from DSOD, has implemented a
foot restriction on the maximum reservoir operating level.

PG&E’s reported long-term plan for this facility is to decommission the dam as a part of surrendering the FERC
license for the Potter Valley Hydroelectric Project. Details of the decommissioning are being developed.

Conclusions

From the known information and visual inspection, the dam, reservoir, and the appurtenances are judged safe
for continued use.

Observations and Comments

Dam The visible portions of the upstream and downstream faces of the concrete appeared weathered but
in acceptable condition. PG&E recently made surface repairs to areas of poorly consolidated
concrete on both downstream training walls and the downstream face as a part of routine
maintenance (Photo 2).

Vegetation control along the downstream face, toe, and abutments is generally satisfactory. PG&E
continues to remove vegetation annually and no concerning vegetation was observed.

There were no apparent signs of fresh movement on the upstream left abutment, which is continually
monitored by survey monuments and inclinometers. The most recent instrumentation report, which
was for calendar year 2022, indicated that the landslide continues to creep gradually and parallel with
the dam.

The lower seepage

The upper
seepage as not inspected during this inspection.

Spillway |The spillway approach and exit channel were clear of obstructions, and the log boom located several
All gates were cycled during this inspection.

hundred feet upstream was in place.
t gates [Jjwere cycled
, Which performed satisfactorily (Photo 3). ate [fwas cycled

which is scheduled to be retired sometime in the future. The [Jjjjoates were cycled

Inspected by M. Holmes My 11/1/2023
Photos taken? ~ Yes__ X No_ Date of Inspection October 18, 2023
ccfor ' Owner/Book Date of Report November 1, 2023 ‘g, g 11/1/2023
DWR 1261 (Rev. 10/09) ) - Sheet 1 of 6
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INSPECTION OF DAM AND RESERVOIR IN CERTIFIED STATUS

Nameof Dam _ Scott : Dam No. 97-101

Date of Inspection October 18, 2023

Observations and Comments

I | octes were cycled with no issues.

PG&E is operating the dam and gates with the year-round reservoir restriction.
The gate configuration

is in compliance with the Certificate of Approval.

Outlet |There is no upstream control for this dam. valve
valve were last successfully cycled in DSOD’s presence on April 27, 2022, with no apparent issues.

A lower sluice blocked on the upstream end gate has been abandoned with the
controls removed because it is buried under approximately 14-feet of silt. The sluice outfalls at the
center base of the spillway chute.

Seepage|Seepage is monitored at three drainpipes located below the left abutment, labeled E1A, E1B, and
E1C. E1A was dry, and E1B and E1C were estimated to be flowing less than 1 gpm. All flows were
clear and within historical limits.

Minor historical seepage has been reported on the upper left downstream face at two locations along
construction joints. No live seepage was observed at either joint and no standing water was visible,
which is typical for the current reservoir elevation.

Seepage in the measured through a v-
notch weir . PG&E
routinely inspects and clears the sump and weir of sludge buildup. Mr. Colwell removed sludge
buildup on the weir and tested the sump pump during this inspection, which was found to be in
satisfactory operating condition. The weir reads accurately during low flows but reads erratically
during high flows. There is currently no staff gage, and the weir cannot be read manually.

Instr. Instrumentation consists of the following:
e Thirty (30) piezometers, located within the dam and left abutment.
¢ Three (3) drainage pipe type weirs located at the left abutment.
e One (1) v-notch wei
o Sixty-two (62) survey monuments on the dam and abutment areas for measurement of vertical

and horizontal movement. Ten (10) of the monuments were installed in the slide area near the
left abutment.

Eleven (11) inclinometers located in the dam and left abutment area (SIX are no longer read).
Two (2) seismographs

Five (b) tiltmeters; one on the left abutment and four

Three (3) sets of crack pins installed on the outside face of the dam to measure cracking.

Two (2) crack meters, located in the upper [l

One (1) bubbler-type gage to monitor reservoir level.

One (1) tailwater sensor

One (1) automatic reservoir water level monitoring ||| N

The most recent combined DSSMP/DSSMR was submitted in May 2023 for record year 2022. In
October 2020 the monitoring data management system was replaced, creating inconsistencies

DWR 1261 (rev. 10/09) s ' Sheet 2  of 6
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INSPECTION OF DAM AND RESERVOIR IN CERTIFIED STATUS

Name of Dam Scott 7 , Dam No. 97-101

Date of Inspection’ October 18, 2023

Observations and Comments

between some old and new instrumentation data set. | reviewed the report and am generally in
agreement with the owner’s evaluation of the data/plots as described below:

PiezometerS'

e Piezometers 4C, 5F, 6C, and 6F S << rcplaced in July 2020. A new
vibrating wire sensor was installed for piezometer 4C.

o Piezometer 2C [ h2s been reading above its threshold level by 2 feet
since the dam’s remote data collection system was replaced in October 2020. PG&E plans to
re-validate the readings of these sensors throughout 2023.

» Piezometer 6C | G - :cccd<d the threshold and action level in

2022; erratic readings in the winter and spring were caused by an inconsistent valve closure
schedule. PG&E plans to re-validate the readings throughout 2023.

o All other piezometers were below the Threshold Levels, Action Levels, and within the historical
range.

Seepage:

o 2022| v<ir readings continued to exceed the temporary action level of 4 gpm, which was
established on limited data since the installation of the weir in 2014. Flow readings are
unreliable during high flows due to the intermittent operation of the [Jjffsump pump. During
low flows, the weir trends with the reservoir elevation and have been consistent since 2017.
PG&E plans to evaluate potential alternatives for improving the reliability of the weir data for
2023.

¢ Readings from Weir E-1A reached threshold level on February 8, 2022. Readings from E-1B
and E-1C were below Threshold levels in 2022 and within historical trends.

Survey Monuments:

¢ In 2016, PG&E completed their initial comparative LiDAR survey of the left abutment hillside,
and it shows that the downstream hillside is creeping. The movement appears to be surficial in
the upper ten to twenty feet of the slope; this matches what other instruments have indicated
over recent history.

+ Horizontal movements for the survey monuments located on the dam crest were within the
Threshold Levels. Between 2021-2022, survey points L, M, N, P, Q, and S did not move.
Survey point 218 moved slightly downstream (to the West and North), about 0.01 feet.

e Survey point L, located near the right abutment, has the largest downstream movement since
1969, equal to 0.092 feet.

¢ |n 2022, the vertical movements were in the upward direction between 0.006 to 0.017 feet.
Since 1970, the vertical movements range between 0.035 feet downward, to 0.031 feet
upwards.

¢ The maximum horizontal movement of the crib wall since 1993 is approximately 0.21 feet.

¢ In 2022, the monuments within the left abutment landslide moved an average of 0.95 feet
horizontally. The maximum downslope movement between 2021 and 2022 was approximately
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" DocuSig'n Envelope ID: 0B58DF69-FC05-4694 =5-73EEEF5338FA

INSPECTION OF DAM AND RESERVOIR IN CERTIFIED STATUS

Name of Dam Scott Dam No. 97-101

Date of Inspection. October 18, 2023

Observations and Comments
0.02 feet at Monument 702. Overall, the movement within the slide is parallel with the dam.

Inclinometers

* Inclinometer SCTD, located in the left abutment slope above the crib wall, indicates movement
of 0.5 inches in the uphill direction from 1986 to 2022. However, the upper 10 to 20 feet
indicates surficial movement in the downhill direction. Surveys on monument 41, near SCTD,
show apparent downhill movement. The uphill trend indicates the inclinometer is founded in the
upper portion of the deep-seated slide.

¢ Inclinometer SCTE, located in the left abutment slope, indicates movement of 2.5 inches to the
north (downhill) from 1986 to 2022. This movement is consistent with nearby survey
monuments. The greatest deflection is seen in the upper 10 feet, indicating surficial movement
downhill.

¢ Inclinometer SCTH, located upstream of the dam in the left abutment, show approximately 0.4
inches of downhill movement since 2014. The instrument is relatively shallow, with most of the
movement within the top 20 feet of fill material.

e Erratic readings for SCTH and SCTG began occurring in July 2019. PG&E removed the
automated inclinometers in July 2022.

Seismograph:

e There was no significant seismic activity that triggered seismic monitoring within the vicinity of
Scott Dam during the 2022 record year.

Tiltmeters:

 There are four tiltmeters ||| | | | NI 7hree of the four tiltmeters are measuring
transverse (upstream/downstream) movement. Tiltmeters 1T and 2T continue to respond to
reservoir water surface fall by tilting upstream and reservoir rise by tilting downstream, as
expected. Tiltmeter 2L measuring longitudinal (north/south) movement, did not measure any
apparent change during 2022.

¢ There is one tiltmeter installed in the left abutment hillside. The hillside tiltmeter was determined
to be not functional during a July 2021 site visit. A new hillside tiltmeter was installed at the
same location in July 2022. The hillside tiltmeter continues to exhibit the apparent trends of
cyclic year-to-year movement along the axis of the dogleg portion of the dam.

Crack Pins and Crack Meters:

e The three (3) sets of crack pins have deteriorated and no longer provide reliable measurements
of change in crack width and were abandoned in place in 2017.

o Both Jlillcrack meters continue to exhibit a marked response to reservoir rise and fall. Both
crack meters record a positive displacement (opening of the cracks) as the reservoir rises and a
negative displacement (closing of the cracks) as the reservoir empties. CM-2 positive
displacement was approximately 0.012 inches and CM-1 was approximately 0.011 inches.

The owner’s conclusion from their May 2023 submittal were that “Based on the instrumentation
evaluations included in this DSSMR and the visual inspections by PG&E, FERC, and DSOD, the dam
is judged to be performing satisfactorily. This dam needs to be closely monitored under normal, flood,
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Docusign Envelope ID: 0B58DF69-FC05-469«  :5-73EEEF5338FA
INSPECTION OF DAM AND RESERVOIR IN CERTIFIED STATUS

Name of Dam Scott Dam No. 97-101

Date of Inspection October 18, 2023

Observations and Comments
and seismic conditions to detect any unusual instrumentation readings and trends relative to past
behavior. The project is suitable for continued safe and reliable operation. The dam surveillance and
monitoring program is adequate.” Based on the data submitted, | agree with the owner's conclusion.
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Photo 1: View of the upstream face as seen from the right abutment.
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DocuSign Envelope ID: OB58DF69-FC05-469¢  =5-T3EEEF5338FA
INSPECTION OF DAM AND RESERVOIR IN CERTIFIED STATUS

Name of Dam Scott Dam No. 97-101

Date of Inspection October 18, 2023

Photo 2: View of the downstream face as seen from the left abutment.
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I the Superior Court :

State of California, in and for the County of Mendocino

HuaTy AL

/ - .
SEACTE T +

~ 4 gegh A1 00
AT

Tolo TNl BOMIR. Toa T o
v 78 %’ ﬁ; -.3\
12 oo

ni

THCRCH,

Plajntiff s

- Judgment of Dismissal

2a0IRI0 GAS ALD BLISTRIC

Gl MY, o gornorabion, v A 206
Defendant

In the above entitled action, the plaintiff having filed herein a request to the Clerk to enter a dis-
missal of said action on his Register of Actions, plaintiff having dismissed the same, and also requested
that a judgment of dismissal be entered, and the said entry having been made on said Register of

Actions, and plaintiff having paid all costs:
Now, by virtue of the statute in such cases made and provided:

It is hereby ordered, that the said action above mentioned be and the same is hereby dismissed, and

judgment is hereby rendered accordingly.

Dated this seventasith day of Jozls 19. 2%

T

e Sl

County Clerk of Mendocino County and ex-officio Clerk of the

Superior Court thereof.

@743 o7 W Deputy.
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ELECTRONICALLY FILED
8/4/2026 3:23 PM
Superior Court of California

County of Mendocino
DUNCAN M. JAMES (SBN 40505)

DONALD J. McMULLEN (SBN 220840) By:
JAMES & McMULLEN, LLP Ashley Hodson
445 N. State St Deputy Clerk

Ukiah, CA 95482
Telephone: (707) 468-9271
Email: lawoffice@james-mcmullen.com

Attorney for Plaintiffs

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF MENDOCINO, UKIAH BRANCH

RICHARD LaMALFA and BOBBYE Case No. 25CV02754
LaMALFA, TRUSTEES OF THE RICHARD
AND BOBBYE LaMALFA TRUST, dated VERIFIED THIRD AMENDED

May 7, 2010; EUGENE J. M. McFADDEN, | COMPLAINT FOR DECLARATORY

TRUSTEE OF THE McFADDEN RELIEF (Riparian Water Rights — Code
REVOCABLE TRUST dated July 17, 2013; | Civil of Procedure § 1060; Cal.
and, CHARLES VAU and KERRI VAU, Constitution, art. X, § 2);

TRUSTEES OF THE CHARLES AND KERRI PRELIMINARY AND PERMANENT
VAU LIVING TRUST dated November 13, INJUNCTION; PRIVATE NUISANCE;
2015, TRESPASS; DAMAGES; AND,
PRIVATE ATTORNEY GENERAL
Plaintiffs, DOCTRINE ATTORNEY FEES

Vs. Unlimited Jurisdiction (Real Property)

PACIFIC GAS AND ELECTRIC COMPANY,
a California corporation, as successor in
interest to Snow Mountain Water and
Power Company, and DOES 1 through 50,

inclusive,
Defendants.
I. INTRODUCTION
1. This is an action for declaratory relief pursuant to Code of Civil

Procedure § 1060 and article X, section 2 of the California Constitution to obtain a

binding judicial determination of:

-1-

VERIFIED THIRD AMENDED COMPLAINT FOR DECLARATORY RELIEF,
PRELIMINARY AND PERMANENT INJUNCTION; PRIVATE NUISANCE; TRESPASS; DAMAGES;
AND, PRIVATE ATTORNEY GENERAL DOCTRINE ATTORNEY FEES FERC OPP 0

00059
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a. Plaintiffs vested rights to the reasonable and beneficial use of
water in the East Fork Russian River and Russian River in Mendocino County,
California

b. Plaintiff’s riparian water rights appurtenant to multiple parcels of
real property abutting: the East Fork of the Russian River (“East Fork”) and the
Russian River: “pre” and “post” September 9, 1850 (date California became a
state), located in confirmed Mexican land grants; and, “pre” and “post” December
19, 1913, the effective date of the California Water Consumers Act of 1913, Stats.
1913, ch. 586 (hereinafter referred to as “post-19137).

c. The existence or non-existence of Defendant Pacific Gas and
Electric Company’s ("PG&E") riparian and appropriative water rights;

d. PG&E compliance with the California Water Code regarding the
intended transfer of appropriative water rights; and,

e. Resolving an actual, present, and justiciable controversy between
the parties concerning the nature, scope, priority, and continuing validity of
PG&E’s riparian and appropriative water rights, vis-a-vis, diversions, artificial
barriers, and channels constructed by PG&E on the Eel River and East Fork of the
Russian River.

2. This Court has jurisdiction over this action pursuant to California
Code of Civil Procedure: § 410.10, 525 et seq.; and, 1060 et seq. (declaratory relief
and injunctive relief).

3. The matter involves violations of California water law, including:
riparian and appropriative water rights derived from confirmed Mexican land
grants; riparian rights; and, riparian and appropriative water rights subsequent to

California becoming a state on September 9, 1850.

D
VERIFIED THIRD AMENDED COMPLAINT FOR DECLARATORY RELIEF,
PRELIMINARY AND PERMANENT INJUNCTION; PRIVATE NUISANCE; TRESPASS; DAMAGES;

AND, PRIVATE ATTORNEY GENERAL DOCTRINE ATTORNEY FEES
FERC OPP (

00060
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4. Venue is proper in this County pursuant to: California Code of Civil
Procedure § 392, as the real property affected by the water rights at issue
(including the rivers, streams, creeks and riparian and appropriative parcels are
located in Mendocino County, and the causes of action arose in this County; and,
California Code of Civil Procedure § 395.5, as PG&E’s obligation or liability arises
or breach occurs.

II. PARTIES

5. Whenever the word “Plaintiffs" is used in this complaint, it is a
reference collectively to all of the named Plaintiffs.

0. Plaintiffs are informed and believes and thereupon allege that they are
“legal users of water” as riparian owners of real property located along the East
Fork of the Russian River and the Russian River in Mendocino, California (the
"Downstream Property" or "Downstream Properties").

7. Defendant PG&E is, and at all times relevant herein has been, the
owner or operator of real property located upstream on the same watercourses
identified in paragraph 6 (the "Upstream Property"), and diverts water from said
watercourse pursuant to pre” and “post” 1914 appropriative rights.

8. Plaintiffs are informed and believes and thereupon allege that riparian
rights entitle the owner of land bordering a natural watercourse to a correlative
share of the natural flow for reasonable and beneficial use on riparian land,
subject to the reasonable use doctrine.

9. Plaintiffs do not contend that they own the water itself. Rather,
Plaintiffs contend that they possess vested property rights to the reasonable and
beneficial use of water appurtenant to their respective real properties, including
riparian rights, pre-1914 appropriative rights, rights arising from historical
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beneficial use and settled reliance, and, as to certain properties, rights associated

with lands confirmed under Mexican land grants and protected under federal law.

A. RICHARD LaMALFA and BOBBYE LaMALFA, TRUSTEES OF THE
RICHARD AND BOBBYE LaMALFA TRUST.

10. Plaintiffs RICHARD LaMALFA and BOBBYE LaMALFA, TRUSTEES OF
THE RICHARD AND BOBBYE LaMALFA TRUST, dated May 7, 2010 (hereinafter
collectively referred to as “LaMalfa”), are individuals residing in Mendocino County,
California, and are the owners of real property located:

a. Along the East Fork in Potter Valley, Mendocino County, California,
as described in deeds recorded with the Mendocino County Recorder on May 19,
2010, as instrument No.’s 2010-06527 and 2010-06528, also referred to as
Mendocino County Assessor Parcel numbers 177-040-04 and 177-040-09, as more
particularly described in “Exhibit A”. LaMALFA has riparian water rights
appurtenant to said property described in Exhibit A, for the reasonable and
beneficial use of water from the East Fork for: agricultural irrigation and domestic
purposes without the unreasonable interference by the Defendant.

b. Along the Russian River in near Ukiah, Mendocino County,
California, through which the Russian River flows, as described in deeds recorded
with the Mendocino County Recorder on May 19, 2010, as Instrument No. 2010-
06526, also referred to as Mendocino County Assessor Parcel numbers 186-030-
01, as more particularly described in “Exhibit B”. LaMALFA has riparian water
rights appurtenant to said property described in “Exhibit B,” for the reasonable
and beneficial use of water from the Russian River for agricultural irrigation and
domestic purposes without the unreasonable interference by the Defendant.

c. Plaintiffs are informed and believe and thereupon allege that the

real property described in Exhibit B, is located within the historical boundaries of
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the Yokaya Rancho, a Mexican land grant dated May 24, 1845, as hereinafter
described, that pre-dates California becoming the 31st state of the United States on
September 9, 1850.

d. Plaintiffs are informed and believe and thereupon allege that, at all
relevant times mentioned herein, LaMALFA and their predecessors in interests
continuously used water from the Russian River for agricultural, irrigation,
domestic, and other purposes.

e. Plaintiffs bring this action on their behalf and similarly situated
landowners whose water rights would be impaired by Defendant's actions.

f. For purposes of this complaint, the phrase “pre-1851 riparian”
means the property described in Exhibit B, to which riparian rights attach, is
within the historic boundaries of the Yokaya Rancho or Mexican Lant Grants that
was originally granted prior to California becoming the 31st state on September 9,
1850.

g. Plaintiffs LaMalfa contend that the rights appurtenant their lands
derived from confirmed Mexican land grants, including the Yokaya Rancho, must
be evaluated in light of the Treaty of Guadalupe Hidalgo and the Land Commission
proceedings, including the legal effect of the failure of adverse sovereign or other
claimants to assert competing interests during federal confirmation proceedings

h. Plaintiffs are informed and believe and thereupon allege that they

possess both riparian and appropriative rights as described herein

B. EUGENE J. M. McFADDEN, as TRUSTEE OF THE McFADDEN
REVOCABLE TRUST.

11. Plaintiffs are informed and believes and thereupon allege that Plaintiff
EUGENE J. M. McFADDEN, as TRUSTEE OF THE McFADDEN REVOCABLE

TRUST dated July 17, 2013 (hereinafter referred to as “McFADDEN?”), is an
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individual residing in Mendocino County, California, and the owner of that real
property situated along the East Fork in Potter Valley, Mendocino County,
California, as more particularly described in “Exhibit C”. At all relevant times
mentioned herein, McFADDEN and their predecessors in interests:

a. Continuously used water from the East Fork for agricultural,
irrigation, domestic, and other purposes; and,

b. Have riparian and pre-1914 appropriative water rights appurtenant
to the property described in Exhibit C, that entitle McFADDEN to the reasonable
and beneficial use of the natural flow of water in the East Fork for: agriculture;
irrigation; domestic; and, other purposes, without unreasonable interference by

the Defendant.

C. CHARLES VAU AND KERRI VAU, AS TRUSTEES OF THE CHARLES
AND KERRI VAU LIVING TRUST.

12. Plaintiffs are informed and believe and thereupon alleges that
CHARLES VAU AND KERRI VAU, AS TRUSTEES OF THE CHARLES AND KERRI
VAU LIVING TRUST dated November 13, 2015 (hereinafter referred to as “VAU”),
hold as a trust asset as Kerri Vau’s separate property, the real property situated
along the Russian River in Mendocino County, California, as more particularly
described in “Exhibit D”. At all relevant times mentioned herein, VAU and their
predecessors in interests:

a. Continuously used water from the Russian River for agricultural,
irrigation, domestic, and other purposes;

b. Were and are entitled to the reasonable and beneficial use of the
natural flow of water in the Russian River for: agriculture; irrigation; domestic;

and, other purposes, without unreasonable interference by the Defendant; and,
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1 c. Bring this action on their behalf and similarly situated landowners
2 ||whose water rights would be impaired by Defendant's actions.

3 d. Have riparian and pre-1914 appropriative water rights appurtenant
4 || to the property described in Exhibit D, that entitle VAU to the reasonable and

5 || beneficial use of the natural flow of water in the East Fork for: agriculture;

6 ||irrigation; domestic; and, other purposes, without unreasonable interference by

7 || the Defendant.
8 D. DOES 1 THROUGH 50, INCLUSIVE.
9 13. The true names and capacities of Defendants DOES 1 through 50,

10 ||inclusive, are unknown to Plaintiffs, who therefore sues said Defendants by such

11 ||fictitious names. Plaintiffs will amend this Complaint to allege their true names

12 ||and capacities when ascertained. Plaintiffs are informed and believe that each of
13 || the fictitiously named Defendants may have an interest in the subject matter or
14 || are otherwise responsible for the acts complained of herein.

15 E. PACIFIC GAS AND ELECTRIC COMPANY (hereinafter "PG&E").

16 14. Plaintiffs are informed and believe and thereupon allege that

17 || Defendant PACIFIC GAS AND ELECTRIC COMPANY ("PG&E") is a California

18 || corporation with its principal place of business in San Francisco, California, and is
19 ||engaged in the business of: generating, transmitting, and distributing electricity;
20 || and, managing hydroelectric facilities in Potter Valley, Mendocino County,

21 || California

22 15. Plaintiffs are informed and believe and thereupon allege that PG&E
23 || and its predecessor in title have diverted the water from the Cape Horn Dam since
24 |1 1908 as supplemented by the Scott Dam in 1922, through a diversion tunnel,

25 || penstocks, and hydroelectric powerhouse, where it flows through man-made

26 || channels to the East Fork of the Russian River (hereinafter “Potter Valley Project”).
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16. Defendant Pacific Gas and Electric Company ("PG&E") owns,
operates, or has historically owned and operated the Potter Valley Project,
including Scott Dam, Lake Pillsbury, Cape Horn Dam, diversion works, tunnels,
canals, penstocks, powerhouses, reservoirs, and related facilities that store,
regulate, divert, convey, and release water from the Eel River watershed into Potter
Valley and the East Fork Russian River.

17. Scott Dam and Lake Pillsbury are central to the Potter Valley Project
because they provide the storage and regulation that make the trans-basin
diversion of Eel River water into the Russian River watershed dependable.

18. Without Scott Dam and Lake Pillsbury, the Potter Valley Project
would not provide the same dependable- augmentation of flows in the East Fork
Russian River and Russian River upon which Plaintiffs and similarly situated
water users have relied for generations.

19. For more than one hundred years, PG&E and its predecessors
intentionally imported Eel River water into Potter Valley and the Russian River
watershed through the Potter Valley Project, thereby materially augmenting the
natural flows of the East Fork Russian River and the Russian River.

20. The dependable importation of Eel River water made possible by Scott
Dam, Lake Pillsbury, and the Potter Valley Project became integrated into the
regional water supply serving Potter Valley, the Ukiah Valley, Mendocino County,
and portions of the Russian River watershed, materially influencing agricultural
development, municipal planning, property values, financing, investment, and the
long-term economic development of those communities.

21. Plaintiffs and their predecessors acquired, developed, improved,
irrigated, farmed, financed, and maintained their properties in reliance upon the

continued availability of water supplies augmented by the Potter Valley Project.
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22. PG&E now seeks, or has participated in proceedings seeking, to
surrender, transfer, modify, decommission, remove, or otherwise cease operation
of portions of the Potter Valley Project, including the Cape Horn Dam, Scott Dam
and other facilities essential to the continued storage, regulation, diversion, and
delivery of water historically imported from the Eel River watershed.

23. Plaintiffs are informed and believe and thereon allege that PG&E has
not obtained any determination or approval required under the California Water
Code, including, without limitation, Water Code sections 1700, 1702, 1736, and
related provisions, authorizing any proposed change in the point of diversion,
place of use, purpose of use, season of use, or other material condition governing
the Project Water Rights to the extent such approval is required under California
law, or establishing that any such proposed change may occur without injury to
other legal users of water.

24. Plaintiffs contend that their vested rights to the reasonable and
beneficial use of water may not be impaired, diminished, subordinated,
transferred, extinguished, or rendered ineffective through PG&E's proposed
surrender, transfer, modification, decommissioning, removal, or cessation of Potter
Valley Project facilities without judicial determination and protection of such
rights.

25. This action seeks declaratory, quiet title, equitable, nuisance,
trespass, and injunctive relief determining and protecting Plaintiffs' vested water
rights and related property interests before PG&E's proposed actions materially
impair the water supply system upon which Plaintiffs have relied for more than a
century.

26. Plaintiffs are informed and believe and thereupon allege that on or

about July 25, 2025, PG&E submitted to the Federal Energy Regulatory
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Commission (FERC), a Surrender Application and Decommissioning Plan for the
Potter Valley Project, proposing the removal of the Van Arsdale Dam and
associated facilities of the Potter Valley Project as part of its plan to discontinue
generating electricity from the Potter Valley Project.

27. Plaintiffs are informed and believe and thereupon allege that in
furtherance of said plan, on or about August 4th and 5th, 2025, PG&E began
reducing the amount of water released into the East Fork of the Russian River.

III. MEXICAN LAND GRANTS.

28. Plaintiffs are informed and believe and thereupon allege that on
February 2, 1848, the United States of America and the United Mexican States
signed the “TREATY OF PEACE, FRIENDSHIP, LIMITS, AND SETTLEMENT”, also
known as the “Treaty of Guadalupe Hildago” (hereinafter “Treaty”) that was
ratified by the United States Senate on March 10, 1848, and proclaimed by the
President on July 4, 1848 (9 Stat. 922).

29. Plaintiffs are informed and believe and thereupon allege that the
Treaty prevails over all state statutes, doctrines, or regulations, adopted by the
State of California subsequent to it becoming the 31st state on September 9, 1850.

30. Plaintiffs are informed and believe and thereupon allege that that
Treaty-protected water rights, including riparian and appropriative water rights
that pre-date September 9, 1850, prevail over later claims.

31. Plaintiffs are informed and believe and thereupon allege that statutes,
doctrine or regulations adopted by the State of California legislature subsequent
to it becoming a state on September 9, 1850, cannot retroactively: (a) divest or
impair vested water use under the laws in force at cession and safeguarded by the
Treaty; or, (b) extinguish or subordinate those paramount rights to the state

without a violation of the Treaty’s protections, in that they were vested property
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interests of Plaintiff LaMalfa’s property located in the Yokaya Rancho and other
persons similarly situated in the Yokaya Rancho and Sanel Rancho, under the
laws in force at cession and safeguarded by the Treaty.

32. Plaintiffs are informed and believe and thereupon allege that post-
Treaty statutes establishing general appropriation systems are not retroactive as
to their vested rights.

A. “YOKAYA RANCHO”.

33. Plaintiffs are informed and believe and thereupon allege the “Yokaya
Rancho” is a Mexican land grant issued May 24, 1845, to Cayetano Juares, that
encompasses approximately 35,541 acres is located in Mendocino County:
through which a portion of the East Fork and Russian River flow; and, the City of
Ukiah and the communities commonly known as Redwood Valley, Calpella, and
Talmage are located.

34. Plaintiffs are informed and believe and thereupon alleges that
attached hereto and incorporated herein by reference marked “Exhibit E”, is a
copy of a survey map of the Yokaya Rancho, prepared by the United States
Surveyor General, and recorded on or about July 7, 1875.

35. Plaintiffs are informed and believe and thereupon allege that at the
time California became a state on September 9, 1850, the land situated within the|
boundaries of the Yokayo Rancho were not lands of United States.

36. Plaintiffs are informed and believe and thereupon allege that the State
of California failed to appear at the Land Commission hearings that were
established in the Treaty to protect its sovereign interests, regarding the Yokaya
Rancho and the property described in Exhibits B and E.

37. Plaintiffs are informed and believe and thereupon allege that no

Native American Indian tribes, currently represented by the Round Valley Indian
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Tribes (“RVIT”), or Native Americans appeared at the Land Commission hearings
to protect their sovereign interests, regarding the Yokaya Rancho and property
described in Exhibits B and E.

38. Plaintiffs are informed and believe and thereupon allege that on
November 9, 1862, the U.S. District Court for the Northern District of confirmed
Cayetano Juares’ land grant to the Yokaya Rancho (United States v. Cayetano
Juares (N.D. Cal. 1862) 26 F.Cas. 666).

39. Plaintiffs are informed and believe and thereupon allege that the court
described Cayetano Juares’ agricultural use of the Yokaya Rancho as follows:
“Vicente Juares [the brother of Cayetano Juares] states that while he was on the
rancho he built two corrals and a small house on the bank of the river”; “[hJouses
were also put up for the Indians employed on the rancho”; and, “they continued tg
work the fields established by Vicente-planting corn, melons and beans, with seed
which Cayetano furnished, to keep them occupied, and to keep up the possession
of the place.” (Ibid, pg. 668.)

40. Plaintiffs are informed and believe and thereupon allege the court
described the Yokaya Rancho as follows: “the valley of Yokaya is a clearly defined
piece of land, lying along the Russian River, and bounded on the east, west and
south by mountains. The southern boundary of the valley is the northern
boundary of the rancho of Fernando Feliz [...]” (Ibid, pg. 669).

41. Plaintiffs are informed and believe and thereupon allege the Yokaya
Rancho’s southern boundary adjoins the northern boundary of the hereinafter
described Mexican land grant to Fernando Feliz known as the Sanel Rancho
(Ibid.).

/1777

/1777
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B. “SANEL RANCHO”.

42. Plaintiffs are informed and believe and thereupon allege that the
“Sanel Rancho” is a Mexican land grant issued November 9, 1844, to Fernando
Feliz, that encompasses approximately 17,754 acres and is adjacent to the
Yokaya Rancho’s southern boundary, through which a portion of the Russian
River flows in Mendocino County.

43. Plaintiffs are informed and believe and thereupon allege that attached
hereto and incorporated herein by reference marked “Exhibit F”, is a copy of a
survey map of the Sanel Rancho, prepared by the United States Surveyor General,
and recorded on or about September 4, 1858.

44, Plaintiffs are informed and believe and thereupon allege that at the
time California became a state on September 9, 1850, the land situated within the
boundaries of the Sanel Rancho were not lands of United States.

45. Plaintiffs are informed and believe and thereupon allege that the State
of California failed to appear at the Land Commission hearings that were
established in the Treaty to protect its sovereign interests, regarding the Sanel
Rancho.

46. Plaintiffs are informed and believe and thereupon allege that no
Native American Indian tribes, currently represented by the Round Valley Indian
Tribes (“RVIT”), or Native Americans, appeared at the Land Commission hearings
to protect their sovereign interests, regarding the Sanel Rancho.

47. Plaintiffs are informed and believe and thereupon allege that on
January 14, 1856, the U.S. District Court for the Northern District of California
rendered a decision whereby it recognized and confirmed Fernando Feliz’ land
grant known as the Sanel Rancho (Fernando Feliz v. United States (1855) Hoff.

Land Cas. 69, 8 F.Cas. 1130 No. 4720).
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48. Plaintiffs are informed and believe and thereupon allege that the trial
court described Fernando Feliz’ agricultural use of the Sanel Rancho as follows:
“The grant describes the land as the ‘place called ‘Sanel.’ its boundaries being the
‘Serranias Altas' and the river.” By the testimony of Jesus Pifia, it appears that the
place called ‘Sanel’ is well testimony of Jesus Pifia, it appears that the place called
‘Sanel’ is well known; that it is situated on Russian river, and derives its name
from a tribe of Indians called ‘Sanel Indians,’ who live there and have a rancheria
there.” (Id., at p. 1131.)

49, Plaintiffs are informed and believe and thereupon allege the Sanel
Rancho’s northern boundary described in the Mexican land grant to Fernando

Feliz, adjoins the southern boundary of the Yokaya Rancho.

1v.
SOVEREIGN CLAIMS OF THE STATE OF CALIFORNIA AND
NATIVE AMERICAN TRIBES PURSUANT TO THE ACT OF 1851,
ARE BARRED.

50. Plaintiffs are informed and believe and thereupon alleges that lands
derived from confirmed Mexican land grants include riparian rights to the natural
flow of the rivers and adjacent streams, as well as any pre-1850 appropriative
rights.

51. Plaintiffs are informed and believe and thereupon allege that any
sovereign claims to the Yokaya Rancho and Sanel Rancho must, like other claims,
be asserted by the State of California and Native American Indians or their tribes
at the Land Commission hearings pursuant to the Treaty or be barred.

52. Plaintiffs are informed and believe and thereupon allege that since
neither the State of California or Native American Indians or their tribes appeared
pursuant to the Act of 1851 at the Land Commission hearings to present their
sovereign claims to the Yokaya Rancho or Sanel Rancho, their claims are barred.
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53. Plaintiffs are informed and believe and thereupon allege that a public
trust easement cannot be asserted over that portion of the East Fork or Russian
River, as it flows through the Yokaya Rancho and Sanel Rancho, since the land
grants were confirmed pursuant to the Act of 1851, without any sovereign claims
being proven in the Land Commission hearings and proceedings by the: State of
California; or the Native American Indian tribes, including those currently

represented by the RVIT.

VO

RETROACTIVITY OF STATUTES, DOCTRINES OR REGULATIONS.

THE UNITED STATES CONSTITUTION SUPREMACY CLAUSE (Article 1V,
clause 2).

54. Plaintiffs are informed and believe and thereupon allege that as a duly,
ratified international Treaty, the valid provisions of the Treaty are binding on the
states and preempt any conflicting state law, statute, regulation, or judicial
decision pursuant to the Supremacy Clause, as set forth therein in United States
Constitution, Article 1V, clause 2.

55. Plaintiffs are informed and believe and thereupon allege that
conditions imposed by California law that were absent under Mexican law at the
time California become a state on September 9, 1850, are pre-empted as
conflicting with the original unrestricted communal and appurtenant water
usages and preservation of Mexican-era water rights secured by the Treaty,
including but not limited to:

a. Mandatory permitting requirements;
b. Environmental impact assessments pursuant to the California
Environmental Quality Act (“CEQA”);
c. Riparian rights curtailments during droughts, groundwater extraction
regulations under the (“SGMA”);
-15-
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1 d. Reallocations favoring urban or environmental priorities;

2 e. Restrictions tied to endangered species protections; and, public trust

3 doctrines.

4 VI. POTTER VALLEY PROJECT.

5 56. Plaintiffs are informed and believe and thereupon allege that all water

6 || within the State is the property of the “people”.

7 57. Plaintiffs are informed and believe and thereupon allege that the

8 || water appropriated by the Potter Valley Project was to generate electricity from the
9 || hydroelectric powerhouse in Potter Valley and irrigation purposes.

10 58. Plaintiffs are informed and believe and thereupon allege that PG&E

11 || must ensure that flow reductions do not harm downstream legal water users

12 || along the East Fork and Russian River.

13 59. Plaintiffs are informed and believe and thereupon allege that the

14 || Potter Valley Project cannot parcel itself out since both dams have been supplying

15 || water to Potter Valley since 1922 pursuant to post-1913 appropriation permits

16 || issued to Scott Dam whose water is stored in the Cape Horn Dam.

17 VII. CREEKS, RIVERS AND LAND USE.
18 A. EEL RIVER.
19 60. Plaintiffs are informed and believe and thereupon allege that the Eel

20 || River flows in a westerly direction from the Scott Dam to the Cape Horn Dam from
21 || which a portion of the impounded water is diverted to the Potter Valley Project.

22 61. Plaintiffs are informed and believe and thereupon allege that the

23 || primary land use along the Eel River, downstream from the Cape Horn Dam,

24 || includes a federally protected Wild and Scenic Eel River corridor with steep

25 || terrain, dense forests, and limited road access that is focused on grazing and

26 || ranching, and:
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a. Limited rural development;

b. No significant irrigated cropland, orchards or row agriculture;

c. Any agricultural land use in this specific reach is very minimal,
essentially negligible or close to 0% of the area; and,

d. Overwhelmingly undeveloped forested wilderness with a heavy
emphasis on private timberlands and mixed evergreen forests with some timber
production.

02. Plaintiffs are informed and believe and thereupon allege that the
historical/operational averages of approximately 21% of the flow of water in the
Eel River from the Scott Dam to the Van Arsdale Reservoir is diverted to the Potter
Valley Project hydroelectric project.

63. Plaintiffs are informed and believe and thereupon allege that less than
10% of the Eel River watershed lies above the diversion point to the Potter Valley
Project hydroelectric project.

64. From the Cape Horn Dam the river flows in a northly direction to Dos
Rios, a distance of approximately 40-50 miles as the river flows, to its confluence
with the Middle For of the Eel River. |

65. Plaintiffs are informed and believe and thereupon allege that
historically, approximately 2% of the flow of water in the Eel River at its
confluence with the Middle Fork { the Eel River originates from Scott Dam and
Lake Pillsbury.

B. POWERHOUSE CANAL.

66. Plaintiffs are informed and believe and thereupon allege that the
Potter Valley Project hydroelectric powerhouse is located in Potter Valley,
Mendocino County, California,
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o7. Plaintiffs are informed and believe and thereupon allege that the
water flowing from the Potter Valley Project powerhouse flows through man-made
channel commonly known as Powerhouse Canal.

68. Plaintiffs are informed and believe and thereupon allege that from the

Powerhouse Canal the water flows into the East Fork of the Russian River.

C. EAST FORK OF THE RUSSIAN RIVER (“EAST FORK”).

69. Plaintiffs are informed and believe and thereupon allege that the East
Fork flows in a southerly direction across the length of Potter Valley, California,
and then southwesterly into the Coyote Valley and the Yokaya Rancho.

70. Plaintiffs are informed and believe and thereupon allege that prior to
1931, PG&E constructed numerous artificial barriers on the East Fork as it flows
across Potter Valley, California.

71. Plaintiffs are informed and believe and thereupon allege that the East
Fork continues its flow of water from Potter Valley into Coyote Valley and the
Yokaya Rancho where it is temporarily impounded in the Coyote Dam, commonly
known as Lake Mendocino, and then continues westerly to its confluence with the
West Fork of the Russian River.

D. WEST FORK OF THE RUSSIAN RIVER (“WEST FORK?”).

72. Plaintiffs are informed and believe and thereupon alleges that the
West Fork is a natural water flow on which there are no artificial barriers
intended to regulate the water that flows in a southerly direction until its
confluence with the East Fork.

E. RUSSIAN RIVER.

73. Plaintiffs are informed and believe and thereupon alleges that the
Russian River begins at the confluence of the East Fork and West Fork, north of
the City of Ukiah thence flows in a southerly direction through the length of the
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Yokaya Rancho, Sanel Rancho and Mendocino County, thereafter crossing over
the county line into Sonoma County, California, and continues its flow.

74. Since 1908, the East Fork and Russian River have played a central
role in Mendocino County’s agriculture.

75. Plaintiffs are informed and believe and thereupon allege that nearly
100% the “Upper Reach” includes the Potter Valley Irrigation District (“PVID”)
and East Fork that are dependent on the water from the Potter Valley Project,
with no viable local runoff or groundwater alternatives due to the area's geology
and low natural flows.

76. Plaintiffs are informed and believe and thereupon allege that the
Upper Reach: serves about 4,900-7,000 acres (mostly vineyards, pears, pasture,
and cattle grazing), using 17,000-23,000 acre-feet annually (with contracted
rights up to ~22,670 acre-feet); and, is a highly productive area that generates
approximately $34 million plus in annual agriculture value that would face severe
limitations without the diversion.

77. Plaintiffs are informed and believe and thereupon allege that nearly
100% the “Middle Reach” includes the East Fork and the Russian River from Lake
Mendocino including Ukiah, Hopland and Cloverdale, through three Mexican
Land Grants (Yokaya, Sanel and Rincon de Musalco), that have a high dependence,
on the water of around 70-90% for irrigated agriculture, including approximately
20,000 plus irrigated acres region-wide and municipal (pueblo) supplies.

78. Plaintiffs are informed and believe and thereupon allege that included
in the Middle Reach is Lake Mendocino storage, which historically depends
heavily on Potter Valley Project diversions (averaging 30,000-60,000+ acre-
feet/year.)
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79. Plaintiffs are informed and believe and thereupon allege that without
augmentation from the Potter Valley Project, summer flows and storage in the
Middle Reach would drop sharply, dramatically affecting irrigation reliability.

80. Plaintiffs are informed and believe and thereupon allege that nearly
100% the “Lower Reach” are agricultural lands in Sonoma County, including;:
Alexander Valley; Cloverdale, Geyserville, and Healdsburg area, to the Dry Creek
confluence, that is a premier wine grape region that relies on Russian River flows
and the diversions from the Potter Valley Project.

81. Plaintiffs are informed and believe and thereupon allege that the
Potter Valley Project contributes a key portion of summer/base flows (critical in
droughts) in the Lower Reach that critically supports thriving agriculture that
developed over 100+ years around reliable summer water serving more than
600,000 people.

82. Plaintiffs are informed and believe and thereupon allege that the
distance between the Potter Valley Project powerhouse (where water discharges
into the East Fork and the confluence of Dry Creek and the Russian River (near
Healdsburg in Sonoma County) is approximately 63 miles along the river course.
Approximately 60-80% of the irrigated agricultural land in the described river
corridor depends critically on the Russian River flows from the Potter Valley
Project diversion for over 100+ years.

83. Plaintiffs are informed and believe and thereupon allege that without
the diversion, major reductions in reliable water supply will occur, leading to
shortages for irrigation, potential fallowing of land, and economic impacts in the
hundreds of millions of dollars

84. Plaintiffs are informed and believe and thereupon allege that, based

on PG&E's own analysis, the proposed plan to remove the Van Arsdale Dam will
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reduce average annual flows by as much as 88% to 97% when compared to
average deliveries from 2004 to 2023 (July through September), leading to severe
shortages of water for legal water users along: the East Fork through Potter Valley
and the Yokaya Rancho; and, the Russian River through the Yokaya Rancho and

Sanel Rancho, including Plaintiffs.

VIII.

CREATION AND DEVELOPMENT OF THE
REGIONAL WATER SUPPLY SYSTEM

A, PRE-1914 APPROPRIATIVE RIGHTS (CAPE HORN DAM).

85. The Eel River watershed and the Russian River watershed are
naturally separate and distinct drainage basins.

1. Pre-1914 Original Claims.

86. Plaintiffs are informed and believe and thereon allege that the pre-
1914 appropriative water rights claimed in connection with the Potter Valley
Project originated through written Notices of Appropriation posted and recorded
during 1905. Those Notices of Appropriation constitute the documentary
foundation of the pre-1914 appropriative water rights through which Defendant
PG&E claims succession to a portion of the Potter Valley Project Water Rights.

87. 5,000 miner's inches. Plaintiffs are informed and believe and
thereon allege that a “Notice of Appropriation of Water” was recorded in 1 Book
Water Rights at pages 139-140, at the Request of W. P. Thomas on Dec 5, 1904 at
30 min past 4 P.M, a copy of which is attached hereto as “Exhibit G”, which reads

as follows:

“Notice of Appropriation of Water

Notice is hereby given that the undersigned claims the water flowing
in the South fork of Eel River to the extend of 5000 inches measured
under a four inch pressure. The purpose for which it is claimed are
the following:

21-
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1. For the purpose of diverting and carrying the said amount of
water into Potter Valley and there generating electric power, the

3 same to be used in said Valley and also transmitted from thence to

Ukiah there to be used for light and power.

4
5 Also to transmit the same to other places where it may be
expedient to use it.
6
7 2. To use the said water for irrigation in Potter Valley and other
points below, on Russian River wherever it is expedient so to do.
8 The means by which the said water will be diverted and
9 transmitted will be by a flume, tunnel aqueduct, pipes and
ditches, the said flume, ditches aqueduct is to be 6 feet wide and 6
10 feet deep, and the pipe is to be 6 feet in diameter.
11 The point of diversion is the place where this notice is posted and
being in the SE 1/4 of Sec. 38 in [illegible] 18 N.R.11 W.M.D.M.
12
Dated this 1st day of December 1904.”
13
88. 10,000 miner's inches. Plaintiffs are informed and believe and
14
thereon allege that a “Notice of Appropriation of Water” was recorded in 1 Book
15
Water Rights at pages 144-145, at the Request of J. G. Thomas on Apr. 18, 1905
16
at 56 min past 11 a.m, a copy of which is attached hereto as “Exhibit H”. which
17
reads as follows:
18
“Notice of Appropriation of Water
19

Notice is hereby given that the undersigned claims the water flowing
20 in this stream (South Eel River) to the extent of 10,000 inches,
measured under four (4) inch pressure.

21
The purpose for which said water is claimed are the following:

22
3 1. To divert and carry the said water into Potter Valley and there

generate electricity, the same to be used in said Valley, for light
24 and power; also to transmit said electricity to Ukiah and to other

points where it may be expedient, and use the same for light and
25 power.
26
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2. To use the said water for irrigation in Potter Valley and other
places below on Russian River where it is expedient so to do, also
to conduct and use the said water for domestic and other
purposes, wherever it may be practicable to do so.

The means by which said water is to be diverted and transmitted will
be by dam, and tunnel of aqueduct pipes, canals, and ditches. The
said tunnel or aqueduct is to be eight (8) feet in diameter and said
pipes are to be five (5) in number and two (2) feet in diameter; the
ditches to be two (2) in number and eight (8) feet wide by four (4) feet
deep.

The point of diversion is to be the place where this notice is posted.
The same being on the following described [illegible] to [illegible].

The NE 1/4 of the S.E 1/4 of Section 30, in [illegible] 18 N.R. 11 W.
M.D.M.

This is a re-location the point of diversion being slightly changed from
that designated in a former notice of appropriation.

Dated this 10th day of April, 1905.”

89. 50,000 miner's inches. Plaintiffs are informed and believe and
thereon allege that a “Notice of Appropriation of Water” was recorded in 1 Book
Water Rights at pages 146-147 at the Request of W. P. Thomas on Apr. 18, 1905 at

56 min past 11 a.m., a copy of which is attached hereto as “Exhibit I”, which reads

as follows:

“Notice of Appropriation of Water

Notice is hereby given that the undersigned claims the water flowing
in this stream (South Eel River) to the extent of 50,000 inches,
measured under a four-inch pressure.

The purpose for which said water is claimed are to generate electricity
and transmit it to Potter Valley, Ukiah and other points and use the
same for creating light and power. The said water is to be diverted
and utilized by means of a dam and pipes; the said dam is to be
ninety feet in height and the said pipes are to be ten in number and
each five feet in diameter; the point where said water is to be diverted
and utilized is the place where this notice is posted, the same being in
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the N.E. 1/4 of the S.E. 1/4 of Section 30 in [illegible] 18 N.R. 11 W.
1 M.D.M.
2 Dated this 10th day of April, 1905.”
3
Recorded at Request of W.P. Thomas
4 Apr. 18, 1905 at [illegible] past 11 a.m.”
5 90. 20,000 miner's inches. Plaintiffs are informed and believe and
6 thereon allege that a “Notice of Appropriation of Water” was recorded in 1 Book
7 Water Rights at pages 150-151 at the Request of W. G. Thomas on July 31, 1905
g |lat 55 min past 1 p.m., a copy of which is attached hereto as “Exhibit J”, which
9 reads as follows:
10 “Notice of Appropriation of Water
11 Notice is hereby given that the undersigned claims the water flowing
in in the South Eel River in Mendocino County, State of California, to
12 the extent of 20,000 inches measured under a four inch pressure.
13 The purpose for which said water is claimed are the following:
14 1. For the purpose of diverting and carrying the said water into Potter
15 Valley and there generating electric power, the same to be used in
said Valley, and also transmitted from thence to Ukiah there to be
16 used for light and power. Also to transmit the same to other
places where it may be expedient to use it.
17
2. To use the said water for irrigation in Potter Valley and other
18 places below on Russian River wherever it is expedient to do so.
19 The means by which the said water will be diverted and transmitted
will be by a flume, canal, aqueduct, pipes, ditches and tunnel. The
20 said flume, ditch, canal, aqueduct, and tunnel is to be not less than 8
21 feet wide and 8 feet deep, and the pipes are not to be less than two in
number and not less than 6 feet in diameter.
22
The point of diversion is the place where this notice is posted, the
23 same being on the following described land to wit:
The SW 1/4 of SW 1/4 of Section 29, in [illegible] 18 N.R. 11 W.
24 M.D.M.
25 Dated this 25th day of July, 1905.”
26
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91. Plaintiffs are informed and believe and thereon allege that the
foregoing Notices of Appropriation contemplated the construction of dams,
reservoirs, flumes, canals, aqueducts, tunnels, penstocks, pipes, ditches,
hydroelectric generating facilities, and other diversion and conveyance works
necessary to divert water from the South Eel River into Potter Valley, where the
water would thereafter be used for hydroelectric generation, irrigation, domestic
purposes, municipal purposes, and the other beneficial uses identified in the

respective Notices of Appropriation.

2. Deeds Transferring the Original Pre-1914 Claims to Snow
Mountain.

92. Plaintiffs are informed and believe and thereon allege that following
the posting and recording of the foregoing Notices of Appropriation, the original
appropriators conveyed their respective water rights, water locations,
appropriations, easements, and related property interests to Snow Mountain Water
& Power Company by written deeds recorded in Mendocino County.

93. 10,000 miner's inches. Plaintiffs are informed and believe and
thereon allege that by deed dated March 3, 1906, J.G. Thomas and Elma Thomas
granted, bargained, sold, conveyed, and confirmed to Snow Mountain Water &
Power Company, its successors and assigns forever, all water rights, water
locations, and appropriations of every kind and nature owned or claimed by them
in the waters of the South Eel River and its tributaries, including all rights
acquired through the appropriation of 10,000 miner's inches of water recorded in
Book 1 of Water Rights at page 144, together with all water rights, water locations,
appropriations, easements, and related property interests described in the deed. A
true copy of which is attached hereto and incorporated herein by reference,
marked Exhibit K.

25.
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94. 50,000 miner's inches. Plaintiffs are informed and believe and
thereon allege that by deed dated March 3, 1906, W.P. Thomas and Sallie L.
Thomas granted, bargained, sold, conveyed, and confirmed to Snow Mountain
Water & Power Company, its successors and assigns forever, all water rights,
water locations, and appropriations of every kind and nature owned or claimed by
them in the waters of the South Eel River and its tributaries, including all rights
acquired through the appropriation of 50,000 miner's inches of water recorded in
Book 1 of Water Rights at page 146, together with all water rights, water locations,
appropriations, easements, and related property interests described in the deed. A
true copy of which is attached hereto and incorporated herein by reference,
marked Exhibit L.

95. 20,000 miner's inches. Plaintiffs are informed and believe and
thereon allege that by deed acknowledged March 5, 1906, and recorded March 21,
1906, W.W. Van Arsdale and Nellie C. Van Arsdale granted, bargained, sold,
conveyed, and confirmed to Snow Mountain Water & Power Company, its
successors and assigns forever, all water rights, water locations, and
appropriations of every kind and nature owned or claimed by them in the waters of]
the South Eel River and its tributaries, including all rights acquired through the
appropriation of 20,000 miner's inches of water recorded in Book 1 of Water Rights
at page 150, together with all water rights, water locations, appropriations,
easements, and related property interests described in the deed. A true copy of
which is attached hereto and incorporated herein by reference, marked Exhibit M.

96. Van Arsdale Second Notice of Appropriation. On July 31, 1905,
W.W. Van Arsdale executed and recorded a Notice of Appropriation relocating the
point of diversion and recorded in Book 1 at page 150 Mendocino County Records.

A relocation dated August 19, 1905 and recorded in Book 1 at page 150 “is

26-
VERIFIED THIRD AMENDED COMPLAINT FOR DECLARATORY RELIEF,
PRELIMINARY AND PERMANENT INJUNCTION; PRIVATE NUISANCE; TRESPASS; DAMAGES;

AND, PRIVATE ATTORNEY GENERAL DOCTRINE ATTORNEY FEES
FERC OPP (

00084



1 ||virtually the same.” A true and correct copy is on page 9 of the attached as Exhibit
2 |I N that is incorporated herein by reference.
3 3. Construction, Perfection, and Continuous Exercise of the Pre-
4 1914 Appropriative Rights.
5 97. Plaintiffs are informed and believe and thereon allege that through the
6 foregoing conveyances Snow Mountain Water & Power Company acquired the
. principal pre-1914 appropriative water rights upon which the original Potter Valley
| g Project was thereafter constructed and operated. Defendant PG&E claims
9 succession to those rights. The existence, ownership, nature, scope, priority,
0 lawful exercise, transferability, administration, succession, and legal effect of those
- claimed pre-1914 appropriative water rights, and their relationship to Defendant
. PG&E's claimed post-1913 appropriative rights, constitute actual controversies
;3 requiring judicial determination in this action.
" 98. Following acquisition of the foregoing pre-1914 appropriative water
15 rights, Snow Mountain Water & Power Company proceeded with construction of
6 the facilities necessary to divert water from the South Eel River into Potter Valley.
17 99. By approximately April 1, 1908, Cape Horn Dam, the diversion
8 tunnel, penstocks, powerhouse, and associated diversion facilities had been
19 completed, and water from the South Eel River was first diverted into Potter Valley
20 pursuant to the foregoing pre-1914 appropriative rights.
o1 100. Water diverted at Cape Horn Dam was conveyed through tunnels,
- canals, penstocks, and related conveyance facilities into Potter Valley, where it was
) beneficially used for hydroelectric generation, irrigation, municipal purposes,
Y domestic purposes, and the other lawful purposes described in the respective
55 Notices of Appropriation.
26
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101.  The construction and continuous operation of the Cape Horn
diversion facilities, together with the continuous beneficial use of water diverted
therefrom, perfected the pre-1914 appropriative rights initiated by the 1905
Notices of Appropriation under the law then governing appropriations of water.

102.  Thereafter, the pre-1914 appropriative rights were continuously
exercised through operation of the Potter Valley Project by Snow Mountain Water
& Power Company and Defendant Pacific Gas and Electric Company.

103. At the time Cape Horn Dam commenced operation, the quantity of
water available for diversion depended upon the natural seasonal flows of the
South Eel River.

104.  The rights initiated by the 1905 Notices of Appropriation were pre-
1914 appropriative water rights governed by the California law applicable to
appropriations initiated before the effective date of the California Water
Commission Act of 1913 (“Water Act of 1913”), and are legally distinct from
appropriative permits and licenses issued subsequent thereto.

105.  The Potter Valley Project was conceived and constructed to divert
water from the South Eel River watershed for beneficial use upon non-riparian
lands located within Potter Valley and the Russian River watershed rather than
upon lands riparian to the South Eel River.

106. Plaintiffs are informed and believe and thereon allege that neither the
1905 Notices of Appropriation nor the subsequent construction and operation of
the Potter Valley Project created riparian rights in favor of PG&E or its
predecessors with respect to the waters diverted from the South Eel River.

107.  Plaintiffs further allege that the rights claimed by PG&E and its

predecessors, if any, arise exclusively by appropriation and are therefore governed
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by the legal principles applicable to appropriative water rights under California
law.

108. Plaintiffs are informed and believe and thereon allege that the
subsequent construction of Scott Dam, the creation of Lake Pillsbury, and the
acquisition of post-1913 permits and licenses supplemented, expanded, and
enhanced the operation of the original Potter Valley Project but did not merge,
extinguish, or alter the separate legal character of the pre-1914 appropriative
water rights alleged herein. The post-1913 appropriative rights are separately
alleged below.

B. POST-1913 APPROPRIATIVE RIGHTS (SCOTT DAM).
1. The Post-1913 Licenses.

109. Plaintiffs are informed and believe and thereon allege that following
enactment of the California Water Commission Act of 1913, Snow Mountain Water
& Power Company applied to the State of California for permits and licenses
authorizing the continued development and expansion of the Potter Valley Project
through construction of Scott Dam, creation of Lake Pillsbury, storage of water,
and the continued diversion and beneficial use of water imported from the South
Eel River into Potter Valley, the East Fork Russian River, and the Russian River
watershed.

110. License No. 1424. Plaintiffs are informed and believe and thereon
allege that License No. 1424, issued pursuant to Application No. 1719, with a
priority date of March 13, 1920, a copy of which is attached hereto as Exhibit O,
provides for storage of up to “102,366 acre-feet of water annually in Lake Pillsbury
behind Scott Dam to generate “hydro-electric energy” from about November 1st to
about June 1st of each season” (Exhibit O, page 2) with the water being returned to

Adobe Creek thence to the East Fork of the Russian Rover. (Ibid.). Pursuant to an
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“Order Allowing Changed in Purpose of Use and Place of Use” dated April 15,
1q985: the purpose of use shall be as follows: “(a) [p]Jower and incidental Fish and
Wildlife Protection and Enhancement” ; and, “(b) [ijncidental uses on the Eel River
below Scott and Cape Horn Dams and on East Branch Russian River below Potter
Valley Powerhouse.” (Exhibit O, page 3).

111. License No. 5545: Plaintiffs are informed and believe and thereon
allege that License No. 5545, with a priority date of March 11, 1930, was issued
pursuant to Application No. 6594 to Pacific Gas & Electric Company “for the
purpose of irrigation use” under permit 3635, a copy of which is attached hereto
as Exhibit P, page 1, which provides as follows:

a. Direct diversion of up to 40 cubic feet per second from about May 1
to about October 15 of each year.

b. Storage to be collected of up to 4,908 acre-feet of water from about
November 1 of each year to about Juned 1 of the succeeding year.

c. Said water to be put to beneficial use as follows: “4200 acres within
a gross area of 4905.9 acres within boundaries of Potter Valley
Irrigation District [...]".

112. License No. 1199: Plaintiffs are informed and believe and thereon
allege that License No. 1199, issued pursuant to Application No. 5661 and Permit
No. 2954, with a priority date of August 15, 1927, a copy of which is attached
hereto as Exhibit Q (see pages 3 and 4), provided for storage of up to 4,500 acre-
feet of water from the South Eel River to be collected from about November 1st to
about April 30th of each season. An “Order Correcting Name of Source and
Correcting Description of Point of Diversion” was signed October 10, and provides
“that said change in description will not operate to the injury of any other legal use

of water [...]” (Exhibit Q, pgs. 1 and 2.)
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113.  Plaintiffs are informed and believe and thereon allege that the
foregoing post-1913 licenses collectively authorize:

a. The impoundment, storage, diversion, regulation, and beneficial
use of water primarily for hydroelectric generation together with
authorized irrigation and other beneficial uses described therein.

b. The interbasin transfer of water from the South Eel River
watershed through the Potter Valley Project into Potter Valley, the
East Fork Russian River pursuant to the respective licenses and
applicable California law.

2. Legal Effect of the Post-1913 Licenses.

114. Plaintiffs are informed and believe and thereon allege that the
foregoing post-1913 appropriative permits and licenses supplemented, expanded,
and enhanced the operation of the original Potter Valley Project but did not merge,
extinguish, or alter the separate legal character of the pre-1914 appropriative
water rights originating from the 1905 Notices of Appropriation. The rights arising
under the post-1913 permits and licenses remain subject to the California Water
Code, including the statutory provisions governing subsequent modification or
transfer, and to the conditions imposed by the respective permits and licenses.

115. Scott Dam did not replace or supersede the existing pre-1914 Cape
Horn diversion facilities. Rather, Scott Dam supplemented, expanded, and
enhanced the operation of the original Potter Valley Project by impounding winter
runoff within Lake Pillsbury and releasing stored water through the existing Cape
Horn diversion works during periods of naturally diminished streamflow.

116. As a consequence of the completion of Scott Dam and Lake Pillsbury,
the Potter Valley Project evolved from a direct seasonal diversion project into a

regulated storage-and-diversion system capable of providing substantially more
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dependable and regulated deliveries of imported Eel River water into Potter Valley,
the East Fork Russian River, and the Russian River watershed.

117. The dependable storage provided by Lake Pillsbury materially
increased the reliability of imported Eel River water delivered through the Potter
Valley Project and enabled agricultural, municipal, commercial, industrial,
residential, and domestic development to occur in reasonable reliance upon the
continued operation of the Potter Valley Project and the continued importation of
Eel River water into Potter Valley, the East Fork Russian River, and the Russian
River watershed.

118. Beginning with the completion of Scott Dam, imported Eel River water
ceased to function merely as an intermittent trans-basin diversion and became an
integral, regulated, and predictable component of the Regional Water Supply
System serving Potter Valley, the Ukiah Valley, and substantial portions of the
Russian River watershed. |

119. The continuous operation of Scott Dam, Lake Pillsbury, Cape Horn
Dam, and the associated diversion facilities fundamentally altered the hydrology of
the East Fork Russian River by creating a dependable, regulated supply of
imported Eel River water that thereafter became an integral component of the
Regional Water Supply System. The legal significance of that long-continued
operation and its effect upon the parties' respective riparian rights, pre-1914
appropriative rights, post-1913 appropriative rights, and other vested water rights
present actual controversies requiring judicial determination in this action.

C. HISTORICAL BENEFICIAL USE AND SETTLED RELIANCE.
120. The imported water supplied through the Potter Valley Project became

physically integrated into the East Fork Russian River and economically integrated
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into the agricultural, municipal, commercial, residential, and industrial
development of the affected region.

121. For more than one hundred years, the Regional Water Supply System
has supplied imported Eel River water to Potter Valley and augmented the flows of
the East Fork Russian River and the Russian River, thereby providing a
dependable and continuous source of imported water throughout substantial
portions of the Russian River watershed.

122. The dependable operation of the Regional Water Supply System
encouraged settlement, agricultural expansion, municipal growth, irrigation
development, business investment, and long-term economic planning throughout
the affected region.

123. Permanent agricultural plantings, including vineyards, orchards, and
other long-lived crops, together with residential, commercial, municipal, and
industrial improvements, were established in reliance upon the dependable
availability of water provided through the Regional Water Supply System.

124. Public agencies, municipalities, water suppliers, agricultural
enterprises, businesses, lenders, and private property owners made substantial
long-term investments based upon the continued operation of the Regional Water
Supply System.

125.  Over successive generations, the Regional Water Supply System
became an assumed and fundamental component of regional land use, water
management, agricultural production, municipal planning, economic development,
and the value, financing, productivity, and marketability of real property
throughout the affected region.

126. PG&E and its predecessors knew, or reasonably should have known,

that the continued operation of the Regional Water Supply System would induce
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long-term reliance by property owners, municipalities, agricultural producers,
businesses, public agencies, lenders, and other legal users of water throughout
Potter Valley, the East Fork Russian River, and the Russian River watershed.

127.  For purposes of this Complaint, the "Regional Water Supply System"
means the integrated system consisting of Scott Dam, Lake Pillsbury, Cape Horn
Dam, the Potter Valley Project facilities, including the diversion tunnel,
powerhouse, canals, artificial channels, check dams, release structures, and
related conveyance works, together with the resulting augmentation of the East
Fork Russian River and the Russian River through the long-continued importation
of Eel River water.

128. The Regional Water Supply System has continuously operated for
more than one hundred years and has become an indispensable component of the
water supply available to users throughout Potter Valley, the Ukiah Valley, and
substantial portions of the Russian River watershed.

129. The continued operation of the Regional Water Supply System
produced long-established patterns of beneficial use, investment, land
development, agricultural production, municipal planning, and water management
throughout the affected region.

130. Permanent agricultural improvements, including vineyards, orchards,
pasturelands, irrigation systems, municipal facilities, businesses, wineries,
processing facilities, and other long-term investments, were established and
maintained in reliance upon the continued availability of water supplied through
the Regional Water Supply System.

131. Successive generations of property owners acquired, inherited,

financed, improved, cultivated, and operated real property upon the reasonable
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expectation that the Regional Water Supply System would continue to augment
flows in the East Fork Russian River and Russian River.

132.  Public agencies, municipalities, water suppliers, agricultural
enterprises, lenders, businesses, and private property owners likewise planned
and invested in reliance upon the continued operation of the Regional Water
Supply System.

133.  Plaintiffs are informed and believe and thereon allege that the
dependence of the affected region upon the Regional Water Supply System was not
accidental but was the foreseeable and intended consequence of more than one
hundred years of continuous operation of the Potter Valley Project by PG&E and
its predecessors.

134. As used in this Complaint, the term "settled reliance interests" means
the objectively manifested and long-established property, water-use, agricultural,
municipal, governmental, economic, and investment interests that have developed
over successive generations through reasonable reliance upon the continuous
operation of the Regional Water Supply System. Such interests are evidenced by
permanent agricultural improvements, irrigation systems, municipal water
facilities, public infrastructure, land-use patterns, financing decisions, and
continuous beneficial use extending over more than one hundred years.

135.  Plaintiffs are informed and believe and thereon allege that these
settled reliance interests arose not from isolated individual expectations but from
the continuous operation of the Regional Water Supply System over more than one
century, with the knowledge that communities, agricultural enterprises,
municipalities, businesses, lenders, and property owners would organize their

affairs in reliance upon the continued availability of imported Eel River water.

-35-
VERIFIED THIRD AMENDED COMPLAINT FOR DECLARATORY RELIEF,
PRELIMINARY AND PERMANENT INJUNCTION; PRIVATE NUISANCE; TRESPASS; DAMAGES;
AND, PRIVATE ATTORNEY GENERAL DOCTRINE ATTORNEY FEES FERC OPP 0

00093



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

136. Plaintiffs are informed and believe and thereon allege that the
proposed surrender, transfer, modification, decommissioning, removal, or
cessation of operation of facilities comprising the Potter Valley Project threatens to
materially impair these settled reliance interests.

137.  Plaintiffs therefore seek judicial determination and protection of their
respectiye vested rights before any action is undertaken that would materially alter
the Regional Water Supply System or materially impair the settled reliance
interests arising from its continuous operation.

138. Plaintiffs are informed and believe and thereon allege that the settled
reliance interests described herein were created over successive generations as
ownership of real property, farms, ranches, vineyards, orchards, businesses, and
municipal facilities changed hands through purchase, inheritance, financing, and
continued investment, each successive owner reasonably relying upon the
continued operation of the Regional Water Supply System.

139. Plaintiffs are informed and believe and thereon allege that the
continued operation of the Regional Water Supply System became a material factor]
in determining the value, productive capacity, financing, development, and use of
real property throughout Potter Valley, the Ukiah Valley, and substantial portions
of the Russian River watershed.

140. Plaintiffs are informed and believe and thereon allege that permanent
agricultural improvements, including vineyards, orchards, irrigation systems,
wells, pumps, reservoirs, wineries, processing facilities, and related infrastructure,
were planned, constructed, financed, and maintained in reasonable reliance upon
the long-established augmentation of the East Fork Russian River and the Russian|

River resulting from operation of the Potter Valley Project.
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141. Plaintiffs are informed and believe and thereon allege that
municipalities, public water suppliers, businesses, agricultural enterprises,
lenders, and governmental agencies likewise planned and invested in reliance
upon the Regional Water Supply System, thereby integrating imported Eel River
water into the long-term economic and governmental development of the affected
region.

D. PG&E'S CLAIMED WATER RIGHTS.

142.‘ Plaintiffs are informed and believe and thereon allege that PG&E and
its predecessors knew, or reasonably should have known, that continued operation
of the Potter Valley Project would induce and perpetuate these settled reliance
interests because one of the principal purposes of the Project was to provide
hydroelectric generation, irrigation, municipal water supplies, and other beneficial
uses throughout Potter Valley and the Russian River watershed.

143. Plaintiffs are informed and believe and thereon allege that the settled
reliance interests described herein are objectively demonstrated by more than one
hundred years of continuous beneficial use, physical development, public
investment, private investment, agricultural production, municipal planning, and
the uninterrupted operation of the Regional Water Supply System.

144. Plaintiffs are informed and believe and thereon allege that the
proposed surrender, transfer, modification, decommissioning, removal,
abandonment, or cessation of operation of facilities comprising the Potter Valley
Project threatens to materially impair the Regional Water Supply System and the
settled reliance interests that have arisen from its continuous operation unless the
respective rights of the parties are first judicially determined.

145. Plaintiffs are informed and believe and thereon allege that, for more

than one hundred years, the Regional Water Supply System has provided the
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hydrologic setting within which Plaintiffs and their predecessors acquired,
exercised, and enjoyed their respective vested rights to the reasonable and
beneficial use of water. Plaintiffs do not allege that construction of the Potter
Valley Project created riparian rights or other vested water rights not otherwise
recognized by California law. Rather, Plaintiffs allege that the construction and
continuous operation of Scott Dam, Lake Pillsbury, Cape Horn Dam, diversion
works, associated facilities, and approximately eleven check dams and related
flow-regulating structures within the East Fork Russian River materially altered
the quantity, timing, duration, and character of flows available to downstream
users, thereby establishing the hydrologic conditions under which existing vested
water rights were continuously exercised, beneficially used, and reasonably relied
upon for more than one hundred years. Plaintiffs further allege that those long-
established hydrologic conditions gave rise to the settled reliance interests alleged

throughout this Complaint.

E. THORNTON versus SNOW MOUNTAIN AND JUDICIAL FINDINGS
REGARDING THE POTTER VALLEY PROJECT.

146. Plaintiffs are informed and believe and thereon allege that
controversies concerning the operation of the Potter Valley Project and the
diversion, conveyance, regulation, and discharge of imported Eel River water into
Potter Valley, the East Fork Russian River, and the Russian River watershed arose
shortly after commencement of Project operations.

147. Complaint. Plaintiffs are informed and believe and thereon allege that
in Thornton v. Snow Mountain Water & Power Company, Mendocino County
Superior Court Case No. 11,679 (hereinafter "Thornton"), litigation was

commenced concerning injuries allegedly resulting from operation of facilities
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associated with what later became known as the Potter Valley Project, a copy of
the complaint is attached hereto as Exhibit R.

148.  Plaintiffs are informed and believe and thereon allege that the
Thornton litigation involved claims relating to the diversion, conveyance,
regulation, release, and management of imported Eel River water and the resulting
effects upon lands, water users, and riparian properties within Potter Valley and
the East Fork Russian River.

149. Plaintiffs are informed and believe and thereon allege that the
Thornton litigation included claims for nuisance, trespass, damages, and
injunctive relief arising from operation of the Potter Valley Project (Exhibit R) and
proceeded to trial upon documentary evidence and witness testimony before the
Superior Court of the State of California, County of Mendocino.

150. Plaintiffs are informed and believe and thereon allege that following
trial, the Superior Court entered a:

a. Written Memorandum of Decision, a copy of the complaint is

attached hereto as Exhibit S;

b. Findings of Fact and Conclusions of Law, a copy of the complaint

is attached hereto as Exhibit T; and,
c. Judgment, and Permanent Injunction, a copy of the complaint is
attached hereto as Exhibit U.

151. Plaintiffs are informed and believe and thereon allege that Exhibits T
through U set forth the rights, duties, and obligations of the parties thereto
concerning the Potter Valley Project and the East Fork of the Russian River.

152.  Plaintiffs are informed and believe and thereon allege that the
Thornton court judicially determined that operation of the Potter Valley Project

materially altered the hydraulic characteristics of the East Fork Russian River by
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substantially increasing stream flows, accelerating erosion, deepening and
widening portions of the river channel, lowering groundwater conditions, and
causing continuing injury to downstream lands. Plaintiffs allege those judicial
determinations (Exhibits N and O) as part of the historical factual record giving
rise to the present controversy.

153. Plaintiffs are informed and believe and thereon allege that the
Thornton court further determined that the operator of the Potter Valley Project's
predecessor facilities was subject to judicially enforceable duties concerning the
operation of those facilities and entered both monetary and equitable relief
governing continued operation of the Project (Exhibit U).

154. Plaintiffs are informed and believe and thereon allege that following
entry of the Thornton Judgment and Permanent Injunction (Exhibit U), Snow
Mountain Water & Power Company, and later its successor Pacific Gas & Electric
Company, continued operating the Potter Valley Project for approximately another
one hundred years and, according to proof, constructed, maintained, and operated
approximately eleven check dams in the East Fork Russian River, as components
of the Regional Water Supply System.

155. Plaintiffs are informed and believe and thereon allege that the
Thornton litigation demonstrates (Exhibits R through U) that legal controversies
concerning the diversion, conveyance, regulation, discharge, and management of
imported Eel River water, together with the resulting impacts upon downstream
lands, water users, riparian rights, and other vested rights, have existed for nearly
one hundred years and were known, or reasonably should have been known, to
PG&E and its predecessors.

156. Plaintiffs are informed and believe and thereon allege that the

historical judicial proceedings demonstrate that the physical and legal
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consequences of the Potter Valley Project operations were recognized and
adjudicated decades before the present controversy (Exhibits R through U).

157. This action does not seek to prevent the lawful regulation, relicensing,
surrender, decommissioning, transfer, or other lawful disposition of the Potter
Valley Project. Rather, Plaintiffs seek a judicial determination under California law
of the respective rights, duties, and obligations arising from more than one
hundred years of continuous operation of the Potter Valley Project and the
Regional Water Supply System before PG&E materially restructures that system
through the transfer of Project Water Rights, removal of Project facilities,
reallocation of imported Eel River water, or other actions materially affecting
Plaintiffs' vested rights.

158.  Plaintiffs are informed and believe and thereon allege that the present
controversy extends beyond the future ownership or operation of hydroelectric
facilities. Rather, it concerns whether PG&E may, through private agreements,
federal licensing proceedings, administrative processes, or other governmental
action, materially alter or eliminate a century-old integrated Regional Water
Supply System before the respective rights of Plaintiffs and other affected persons

have first been judicially determined under California law.

F. THE PRESENT CONTROVERSY CONCERNING THE REGIONAL
WATER SUPPLY SYSTEM.

159. Plaintiffs are informed and believe and thereon allege that,
throughout the ensuing century, municipalities, agricultural operations,
vineyards, orchards, riparian owners, appropriators, fisheries, groundwater
systems, public trust resources, businesses, public agencies, and residents

continuously relied upon the long-established hydrologic conditions maintained
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1 || through the integrated operation of the Potter Valley Project and the Regional

2 || Water Supply System.

3 160. Plaintiffs are informed and believe and thereon allege that the

4 || historical hydrologic conditions maintained through operation of the Potter Valley
5 || Project provided the factual circumstances under which vested property rights,

6 || vested water rights, settled reliance interests, municipal infrastructure,

7 || agricultural development, public trust interests, groundwater conditions, fisheries,
8 || and other beneficial uses evolved throughout Potter Valley, the East Fork Russian

9 || River, and the Russian River watershed.

10 161. Plaintiffs are informed and believe and thereon allege that the

11 || present controversy does not concern a river system that has remained unchanged
12 || since statehood. Rather, it concerns whether Defendants may materially

13 ||dismantle, alter, discontinue, transfer, surrender, decommaission, or otherwise

14 ||restructure a century-old engineered hydrologic system upon which vested

15 || property rights, vested water rights, settled reliance interests, public trust

16 || resources, and beneficial uses have continuously depended, without first obtaining]
17 || a judicial determination under California law of the parties’ respective rights,

18 || duties, obligations, and legal relationships arising from that long-established

19 |l system.

20 G. THE POTTER VALLEY PROJECT IS AN INTEGRATED REGIONAL

71 WATER SUPPLY SYSTEM COMPRISED OF MULTIPLE
INDEPENDENT WATER RIGHTS AND LEGAL AUTHORITIES.

22 162. Plaintiffs are informed and believe and thereon allege that the Potter

23 Valley Project, as operated for more than one hundred years, functions as an
24 integrated Regional Water Supply System composed of multiple independent water
25 rights, property rights, permits, licenses, diversion facilities, storage facilities,

26 conveyance works, natural watercourses, artificial watercourses, and legal
42
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authorities which together regulate the diversion, storage, conveyance,
importation, release, administration, and beneficial use of water imported from the
South Eel River watershed into Potter Valley, the East Fork Russian River, and the
Russian River watershed.

163. Plaintiffs are informed and believe and thereon allege that the
Regional Water Supply System includes, without limitation, the pre-1914
appropriative water rights originating from the 1905 Notices of Appropriation; the
post-1913 appropriative permits and licenses associated with Scott Dam and Lake
Pillsbury; Cape Horn Dam; Scott Dam; Lake Pillsbury; the Potter Valley diversion
tunnel; penstocks; powerhouse; canals; artificial channels; check dams; release
facilities; the imported Eel River water; and the resulting augmentation of flows
within the East Fork Russian River and the Russian River.

164. Plaintiffs are informed and believe and thereon allege that the
respective components of the Regional Water Supply System originate from
different legal sources, serve different beneficial purposes, possess different legal
characteristics, and are governed by different constitutional, statutory, common
law, and equitable principles under California law.

165. Plaintiffs are informed and believe and thereon allege that the rights
and obligations associated with the Regional Water Supply System include,
without limitation, pre-1914 appropriative water rights, post-Water Act of 1913
appropriative water rights, riparian rights, vested property rights, equitable
protections arising from long-continued artificial conditions and settled reliance,
rights protected under the Treaty of Guadalupe Hidalgo and the federally
confirmed Yokaya Rancho Mexican Land Grant, and other rights and duties

recognized under California and federal law.
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166. Plaintiffs are informed and believe and thereon allege that because
the Potter Valley Project and the Regional Water Supply System consist of
numerous independent rights and legal authorities, no single agreement, permit,
license, administrative proceeding, or governmental action may lawfully determine,
impair, transfer, extinguish, or otherwise affect all of those rights without
application of the respective legal principles governing each right.

167. Plaintiffs are informed and believe and thereon allege that the
proposed restructuring of the Potter Valley Project, including the Water Diversion
Agreement, the proposed surrender of the federal license, the proposed transfer or
future administration of PG&E's claimed Potter Valley Project Water Rights, and
the proposed removal or modification of Project facilities, necessarily implicates
numerous independent rights and legal doctrines requiring judicial determination
under California law.

168. Plaintiffs are informed and believe and thereon allege that one of the
principal purposes of this action is to obtain judicial declarations identifying the
respective legal character, nature, scope, priority, lawful exercise, transferability,
limitations, and legal effect of the various rights comprising the Regional Water
Supply System before the proposed restructuring of that system proceeds.

169. Plaintiffs are informed and believe and thereon allege that the
existence, interaction, priority, administration, protection, and legal effect of the
multiple independent water rights, property rights, constitutional protections,
statutory provisions, equitable principles, and other legal authorities comprising
the Regional Water Supply System present actual and substantial controversies
requiring judicial determination by this Court.

170. Plaintiffs are informed and believe and thereon allege that the post-

1913 storage rights associated with Scott Dam and Lake Pillsbury and the pre-
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1 || 1914 appropriative diversion rights associated with Cape Horn Dam have
2 || historically operated together as complementary, but legally distinct, components

3 || of the integrated Regional Water Supply System.

4 171. Plaintiffs are informed and believe and thereon allege that because

5 || the proposed restructuring involves an integrated Regional Water Supply System
6 || composed of legally distinct pre-1914 appropriative rights, post-1913 appropriative

7 || permits and licenses, riparian rights, and other vested rights, the transfer,

8 || modification, surrender, or other disposition of one component may affect the
9 || operation and administration of the system as a whole and the rights of other legal
10 || users of water.
11 172. Plaintiffs are informed and believe and thereon allege that the
12 || foregoing pre-1914 appropriative rights, post-1913 appropriative permits and
13 ||licenses, Project facilities, imported Eel River water, and long—established
14 || hydrologic conditions do not exist as isolated legal interests. Rather, they function
15 || together as the integrated Regional Water Supply System upon which Plaintiffs'
16 ||vested water rights, settled reliance interests, municipal water supplies,
17 || agricultural operations, groundwater conditions, fisheries, public trust resources,
18 || and other beneficial uses have depended for more than one hundred years. The
19 ||interaction and legal effect of those independent rights and interests present

20 ||actual controversies requiring judicial determination.

21 H. LONG-CONTINUED ARTIFICIAL BARRIERS, ARTIFICIAL
2 WATERCOURSES, SETTLED RELIANCE, AND VESTED RIGHTS.
’; 173. The Potter Valley Project was not limited to the construction of Cape

Y Horn Dam, Scott Dam, diversion tunnels, reservoirs, and power generation
) facilities. As an integral part of the Project, Snow Mountain Water and Power
y Company also constructed approximately eleven check dams and related artificial
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barriers within the East Fork Russian River to regulate, retain, control, and
distribute imported Eel River water throughout the East Fork channel.

174. Together, Cape Horn Dam, Scott Dam, the diversion tunnel,
reservoirs, powerhouse, artificial channels, approximately eleven check dams,
release structures, and related facilities permanently altered the natural hydrology
and physical character of the East Fork Russian River and created the integrated
Regional Water Supply System that has existed for more than one hundred years.

175. These artificial barriers and watercourses were constructed as
permanent facilities for the continuing diversion, storage, regulation, conveyance,
and beneficial use of water for hydroelectric generation, irrigation, municipal,
domestic, commercial, industrial, agricultural, recreational, environmental, and
other beneficial purposes throughout the Russian River watershed.

176. For more than one hundred years, these facilities have continuously
regulated, controlled, stored, diverted, conveyed, and released water into the East
Fork Russian River, demonstrating that the alterations were intended to be
permanent and were continuously operated as permanent components of the
Regional Water Supply System rather than temporary or experimental facilities.

177. During that period, Plaintiffs and their predecessors, together with
public agencies, municipalities, agricultural producers, businesses, and countless
property owners, relied upon the continued operation of those artificial barriers
and watercourses in acquiring property, developing land, constructing
improvements, financing operations, planning infrastructure, and establishing
beneficial uses of water throughout the watershed.

178. The artificial barriers, watercourses, and regulated flows created by
the Potter Valley Project have, through their permanent character, long-continued

operation, and widespread reliance and acquiescence, become integral features of
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the Regional Water Supply System under which Plaintiffs and others have
continuously exercised their vested water rights, riparian rights, and other legally

protected interests.

I. LONG-CONTINUED ARTIFICIAL CONDITIONS GIVE RISE TO
LEGALLY PROTECTED RIGHTS UNDER CALIFORNIA LAW.

179. Plaintiffs are informed and believe and thereon allege that California
has long recognized that artificial watercourses and artificial channels
intentionally constructed as permanent facilities and continuously maintained
over extended periods may acquire legal significance under California law through
their permanence, long-continued existence, and continuous beneficial use.

180. Permanent artificial watercourses and artificial channels that have
been continuously maintained, relied upon, and treated as permanent by affected
landowners may acquire legal protections under California law.

181. Where water has been permaﬁently diverted into an artificial
watercourse and affected property owners have reasonably relied upon that altered
condition over an extended period, California law recognizes that equitable
protections and settled reliance interests may arise that the party creating the
artificial condition may not disregard to the detriment of persons whose rights and
interests became fixed through long-continued beneficial use and reasonable
reliance.

182. Plaintiffs allege that these principles apply with particular force to
the Potter Valley Project because it consists of an integrated system of Cape Horn
Dam, Scott Dam, Lake Pillsbury, diversion tunnels, powerhouse facilities, artificial
barriers, artificial watercourses, regulated releases, imported Eel River water, and

engineered channels intentionally constructed, continuously operated, and
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maintained for more than one hundred years as permanent components of the
Regional Water Supply System.

183. The construction of approximately eleven check dams in the East
Fork Russian River prior to Thornton v. Snow Mountain Water and Power Company,
Mendocino County Superior Court Case No. 11,679, and continuous operation
thereof, constitute one of the principal physical manifestations of that permanent
artificial system. Those structures fundamentally altered the hydraulic
characteristics, flow patterns, and administration of the East Fork Russian River
and demonstrate that the modified watercourse was intended to exist as a
permanent component of the Regional Water Supply System.

184. Long before the present controversy arose, the physical effects of the
Potter Valley Project upon the East Fork Russian River and downstream properties
were judicially determined in Thornton v. Snow Mountain Water and Power
Company, Mendocino County Superior Court Case No. 11,679. According to the
evidence, findings, judgment, and permanent injunction entered therein, operation
of the Potter Valley Project materially altered channel conditions, flow
characteristics, erosion patterns, groundwater conditions, and downstream lands.
Those judicial determinations form part of the historical circumstances giving rise
to the present controversy and are relevant to the determination of the parties'
respective rights, duties, obligations, priorities, and remedies in this action.

185. Plaintiffs therefore contend that the permanent construction, long-
continued operation, judicially recognized physical alteration, continuous
beneficial use, and widespread reliance associated with the Potter Valley Project
and the Regional Water Supply System constitute historical and legal
circumstances that this Court should consider in determining the parties'

respective rights, duties, obligations, priorities, and remedies under California law.
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186. Plaintiffs are informed and believe and thereon allege that long-
continued artificial watercourses, permanent artificial conditions, and long-
established reliance upon such conditions may become legally significant in
determining the respective rights and obligations of affected property owners and

water users. Plaintiffs rely upon those principles as more fully alleged below.

J. THE WATER DIVERSION AGREEMENT CONFIRMS PG&E'S
CENTRAL ROLE IN THE PROPOSED RESTRUCTURING OF THE
REGIONAL WATER SUPPLY SYSTEM.

1. PG&E'S Role Under the Water Diversion Agreement.

187. Plaintiffs are informed and believe and thereon allege that PG&E has
pursued surrender of its federal license and that the Water Diversion Agreement
proposes a restructuring of the Regional Water Supply System, including, without
limitation, removal of Scott Dam, a principal storage and regulation facility that
has operated as an integral component of the Potter Valley Project and the
Regional Water Supply System since approximately 1922. The agreements
described below constitute the principal mechanism through which PG&E
proposes to accomplish that restructuring.

188. Section 3.1 of the Water Diversion Agreement, entitled "ERPA and
NERF," provides:

"The Pafties enter into this Agreement to state mutually agreeable
terms for the permitting, construction, operation, and maintenance of
the New Eel-Russian Facility, as well as related activities to
implement the Two Basin Solution."

189. Plaintiffs are informed and believe and thereon allege that Section
3.1 expressly provides that the Water Diversion Agreement establishes mutually
agreed terms governing the permitting, construction, operation, and maintenance
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1 || of the proposed New Eel-Russian Facility together with related activities intended
2 || to implement the proposed restructuring of the Regional Water Supply System.
3 190. The first sentence of section 3.2 of the Water Diversion Agreement,

4 || entitled "PG&E and its Project," provides:

5 "The Parties acknowledge that PG&E is not a signatory to this
6 Agreement."
7 191. Plaintiffs are informed and believe and thereon allege that although

8 || Section 3.2 acknowledges that PG&E is not a signatory to the Water Diversion

9 ||Agreement, the Agreement nevertheless recognizes PG&E's central role in

10 ||implementing the proposed restructuring of the Potter Valley Project, including the
11 || proposed surrender of its federal license and the future disposition of its claimed

12 || Project Water Rights.

13 192. The third sentence of section 3.2 of the Water Diversion Agreement

14 || further provides:

15 "By including terms related to the License Surrender proceeding

16 where PG&E will be the applicant, the Parties affirm their

17 commitment to support PG&E's actions consistent with these terms."
18 193. Plaintiffs are informed and believe and thereon allege that Section

19 || 3.2 further recognizes that PG&E will be the applicant in the License Surrender
20 || proceeding and that the Parties affirm their commitment to support PG&E's
21 || actions consistent with the terms of the Water Diversion Agreement.

22 194. The first sentence of section 3.3 of the Water Diversion Agreement,

23 || entitled "Acknowledgement," provides:

24 "The Parties acknowledge that as of the Effective Date, PG&E has

25 made no decision regarding whether to transfer Project Water Rights,

26 NERF-Related Project Lands, or other PG&E property associated with
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1 the Project, or the timing and terms of any such potential future
2 transfer."
3 195. Plaintiffs are informed and believe and thereon allege that Section

4 || 3.3 acknowledges that PG&E retained the authority to determine whether its

5 || Project Water Rights, NERF-Related Project Lands, and other Project property

6 ||would be transferred and, if so, the timing, terms, and conditions of any such

7 il transfer.

8 196. The second sentence of section 3.3 of the Water Diversion Agreement

9 || further provides:

10 "By including terms in this Agreement related to a potential future

11 transfer of Project Water Rights, NERF-Related Project Lands, or other;
12 PG&E property associated with the Project, Parties are stating our

13 joint proposal and do not state or imply that PG&E has agreed to any
14 aspect of our proposal.”

15 197. Plaintiffs are informed and believe and thereon allege that Section

16 || 3.3 recognizes that the Water Diversion Agreement constitutes the Parties' joint

17 || proposal concerning the future transfer, administration, and disposition of PG&E's
18 || Project Water Rights, NERF-Related Project Lands, and other Project property

19 ||associated with the Potter Valley Project. Plaintiffs further allege that the legal

20 || effect of those proposed actions upon Plaintiffs' vested rights presents an actual

21 ||controversy requiring judicial determination.

22 2. Proposed Change of PG&E's Project Water Rights and Related
Assets.
23
y 198. Section 4.23 of the Water Diversion Agreement entitled “Project
Water Rights” states:
25
26
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"Project Water Rights means: water rights (i) used by PG&E under the
Project License, which are Licenses 1424, 1199, and 5545, and
Statements of Water Diversion and Uée 1010 and 4704 and (ii) as
specifically identified in Appendix 1.A."
199. Plaintiffs are informed and believe and thereon allege that Section
4.23 identifies the California appropriative water rights that the Parties propose to
include within the restructuring of the Potter Valley Project and the Regional Water
Supply System, including Licenses 1424, 1199, and 5545, Statements of Water
Diversion and Use 1010 and 4704, together with the additional rights identified in
Appendix 1.A.
200. Section 10.2.2 of the Water Diversion Agreement identifies the
"Counterparty" to the Asset Transfer Agreement as follows:
“Counterparty. The Parties expect that ERPA, RVIT, or both may be
the counterparty (“Counterparty”) to PG&E in the Asset Transfer
Agreement. As of the Effective Date, the identity of the Counterparty
is undetermined. In consultation with the other Parties, ERPA and
RVIT will work with PG&E to resolve this issue as soon as practicable
after the Effective Date.
201. Plaintiffs are informed and believe and thereon allege that Section
10.2.2 identifies ERPA, the Round Valley Indian Tribes ("RVIT"), or both, as the
entities expected to become the Counterparty to PG&E under the proposed Asset

Transfer Agreement.

202. Section 4.4 of the Water Diversion Agreement defines the "Asset

Transfer Agreement" as follows:

"Asset Transfer Agreement means the agreement(s) between PG&E

and ERPA, RVIT, or both as described in Sections 10.2 and 11.2."
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203. Plaintiffs are informed and believe and thereon allege that Section
4.4 expressly contemplates one or more future Asset Transfer Agreements between
PG&E and ERPA, RVIT, or both, concerning the proposed transfer of PG&E's
claimed Project Water Rights and related Project assets.

204. The first sentence of section 10.2.4 of the Water Diversion Agreement
entitled “Schedule for Transfer of Project Water Rights” provides:

“The Parties propose that the Asset Transfer Agreement will provide
for the transfer of Project Water Rights to the Counterparty
concurrent with the transfer of NERF-Related Project Lands to ERPA,
subject to any reservation necessary for PG&E’s continuing
compliance with the License Surrender Order.”

205. Plaintiffs are informed and believe and thereon allege that the first
sentence of Section 10.2.4 establishes the sequence by which the Parties propose
that PG&E transfer the Project Water Rights and related Project assets as part of
the proposed restructuring of the Regional Water Supply System. Rather than
merely expressing future objectives, the Agreement describes the proposed
mechanism through which those transfers are intended to occur.

206. The second sentence of section 10.2.4 of the Water Diversion
Agreement provides:

“'If PG&E retains any of the Project Water Rights after FERC's notice
specified in Section 9.3.2, the Parties propose that PG&E will transfer
such retained rights to the Counterparty once PG&E has completed
Decommissioning or otherwise is not required to hold such rights for
the purpose of compliance with the License Surrender Order."

207. Plaintiffs are informed and believe and thereon allege that the second

sentence of Section 10.2.4 expressly recognizes that PG&E may continue to retain
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ownership of some or all of the Project Water Rights after commencement of the
License Surrender proceeding. The Agreement nevertheless proposes that any
retained Project Water Rights ultimately be transferred to the Counterparty upon
completion of decommissioning or when PG&E is no longer required to hold those
rights for purposes of compliance with the License Surrender Order. Accordingly,
the Agreement contemplates the eventual transfer of all Project Water Rights
notwithstanding the timing of PG&E's obligations under the License Surrender
Order.

208. Plaintiffs are informed and believe and thereon allege that the Water
Diversion Agreement expressly contemplates the future transfer, administration,
and disposition of PG&E's claimed Potter Valley Project Water Rights. Plaintiffs
further allege that the legal effect of any such transfer or disposition upon
Plaintiffs' vested water rights, riparian rights, pre-1914 appropriative rights, post-
1913 appropriative rights, settled reliance interests, and other rights recognized
under California law presents an actual controversy requiring judicial

determination by this Court.

3. Coordinated Administration and Protection of the Project
Water Rights.

209. The first sentence of section 10.2.5 of the Water Diversion Agreement
entitled “Contingency” provides:
“If, in the course of negotiating the Asset Transfer
Agreement, PG&E does not agree to transfer all Project Water
Rights to the Counterparty as proposed in Section 10.1, the
Counterparty will provide notice to the other Parties.”
210. Plaintiffs are informed and believe and thereon allege that Section

10.2.5 expressly recognizes that PG&E may decline to transfer all of the Project
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Water Rights and establishes contingency procedures governing that
circumstance.

211. The second sentence of section 10.2.5 of the Water Diversion
Agreement provides:

“The Parties will apply the mechanisms stated in (i) — (ii) of this
Section 10.2.5 to preserve bargained-for benefits of this Agreement.”

212. Plaintiffs are informed and believe and thereon allege that the second
sentence of Section 10.2.5 demonstrates that, even if PG&E does not transfer all of
the Project Water Rights, the Parties nevertheless intend to implement the
contingency mechanisms described in subsections (i) and (ii) for the stated
purpose of preserving the bargained-for benefits of the Water Diversion Agreement.
Plaintiffs further allege that the Agreement therefore contemplates coordinated
future administration of the Project Water Rights regardless of whether all such
rights are transferred.

213. The third sentence of section 10.2.5 of the Water Diversion
Agreement provides:

“Such benefits are: first, ERPA will divert flow from the Eel River
through NERF to the Russian River Basin as specified in Appendix 3;
and second, other flow available under the Project Water Rights will
be dedicated to instream beneficial uses and tribal cultural uses as
specified in Section 10.4.”

214. Plaintiffs are informed and believe and thereon allege that Section
10.2.5 identifies the diversion of Eel River water through the proposed New Eel-
Russian Facility and the dedication of other Project Water Rights to instream
beneficial uses and tribal cultural uses as principal objectives to be preserved

under the contingency provisions of the Water Diversion Agreement.
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1 215. Section 10.2.5(i) of the Water Diversion Agreement provides that:

2 “ERPA will apply the mechanisms stated in this subsection (i).”

3 216. Plaintiffs are informed and believe and thereon allege that subsection
4 || (i) establishes procedures that ERPA must implement if PG&E does not transfer all
5 || Project Water Rights as proposed, thereby demonstrating that the Parties

6 || anticipated continued coordinated administration of those rights under multiple

7 || potential future scenarios.

8 217. The first sentence in section 10.2.5(i)(A) of the Water Diversion

9 || Agreement provides:

10 "ERPA will not voluntarily contract with any third party which

11 requests to convey flow through NERF under any basis of water right,
12 including any Project Water Right held by that entity."

13 218. Plaintiffs are informed and believe and thereon allege that the first

14 || sentence of Section 10.2.5(i)(A) provides that ERPA will not voluntarily enter into
15 ||an agreement permitting a third party to convey water through the proposed New
16 || Eel-Russian Facility under any asserted basis of water right, including Project

17 || Water Rights held by that third party. Plaintiffs further allege that the Agreement
18 || therefore contemplates limitirig voluntary access to the proposed facility by

19 || persons or entities other than the participating Parties.

20 219. The second sentence in section 10.2.5(i)(A) of the Water Diversion

21 || Agreement provides:

22 "When notified by ERPA of such a request, each Party will support
23 ERPA in this result."
24 220. Plaintiffs are informed and believe and thereon allege that the second

25 || sentence of Section 10.2.5(i)(A) provides that each Party will support ERPA's

26 || refusal to permit voluntary third-party conveyance through the proposed New Eel-
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Russian Facility. Plaintiffs further allege that the Agreement thereby establishes a
coordinated course of future conduct respecting the administration and proposed
use of the Project Water Rights.

221. The first sentence in section 10.2.5(i)(B) of the Water Diversion
Agreement provides:

"If a third party proposes to convey flow through NERF under
Applicable Law and notwithstanding (A), ERPA will disapprove such
conveyance to the extent consistent with Applicable Law."

222. Plaintiffs are informed and believe and thereon allege that the first
sentence of Section 10.2.5(i)(B) expressly recognizes that a third party may seek to
convey water through the proposed New Eel-Russian Facility pursuant to
Applicable Law notwithstanding the voluntary contractual restriction contained in
subsection (A). The Agreement nevertheless provides that ERPA will disapprove
such proposed conveyance to the extent consistent with Applicable Law. Plaintiffs
further allege that the Agreement therefore anticipates future assertions of legal
rights by non-parties and prescribes ERPA's intended response to those
assertions.

223. The second sentence in section 10.2.5(i)(B) of the Water Diversion
Agreement provides:

“If the third party challenges such disapproval before the State Water
Board or in court, ERPA will defend its decision, and the other Parties
will support ERPA in any resulting proceeding.”

224. Plaintiffs are informed and believe and thereon allege that the second
sentence of Section 10.2.5(i)(B) demonstrates that the Parties expressly anticipate
future disputes concerning the conveyance of water through the proposed New

Eel-Russian Facility may be litigated before the State Water Resources Control
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Board or the courts. The Agreement further provides that ERPA will defend its
decision and that the remaining Parties will support ERPA in any resulting
administrative or judicial proceeding.

225. The third sentence in section 10.2.5(i)(B) of the Water Diversion
Agreement provides:

"Further, in any such proceeding, each Party agrees to assert the
affirmative defense that RVIT is an indispensable party requiring
dismissal of the proceeding, and to support RVIT's assertion of such
defense in a special appearance.”

226. Plaintiffs are informed and believe and thereon allege that the third
sentence of Section 10.2.5(i)(B) provides that, in any future administrative or
judicial proceeding, the Parties will assert the litigation position that RVIT is an
indispensable party whose absence requires dismissal of the proceeding and will
support RVIT's assertion of that position through a special appearance. Plaintiffs
further allege that the Agreement thereby establishes a coordinated litigation
strategy concerning future proceedings involving the proposed conveyance of water
through the New Eel-Russian Facility.

227. Section 10.2.5(ii)(B) of the Water Diversion Agreement provides as
follows:

“The Parties will take actions consistent with their respective legal
authorities to oppose the use of the Project Water Rights for
consumptive use of any kind, except as provided in Section 10.4.”

228. Section 10.2.5(ii) is significant because the Parties expressly agree to
oppose the consumptive use of the Project Water Rights except as provided in
section 10.4. The Agreement therefore establishes a coordinated policy respecting

the future administration and proposed use of the Project Water Rights while
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recognizing that each Party's actions remain subject to its respective legal
authority.

229. Section 10.2.5(ii)(A) of the Water Diversion Agreement provides as
follows:

“Following the Notice of Commencement of NERF Operation, Humboldt

County and RVIT will propose, and the other Parties (except CDFW) will

support, designation under the Wild and Scenic Rivers Act, 16 U.S.C. §

1271 et seq., and the California Wild and Scenic Rivers Act, California

Public Resources Code section 5093.50 et seq., for the segments of the Eel

River beginning at the former site of Cape Horn Dam and extending to the

headwaters, excluding any portion required to effectuate the diversion of

water consistent with this Agreement."

230. Plaintiffs are informed and believe and thereon allege that Section
10.2.5(ii)(A) provides that, following commencement of operation of the proposed
New Eel-Russian Facility, Humboldt County and the Round Valley Indian Tribes
will seek federal and state Wild and Scenic River designations for specified reaches
of the Eel River and that the remaining Parties, except the California Department
of Fish and Wildlife, will support those efforts. Plaintiffs further allege that the
Agreement therefore extends beyond the proposed transfer and administration of
the Project Water Rights by establishing a coordinated commitment to pursue
future governmental action affecting the Eel River.

231. Section 10.2.5(ii)(B) of the Water Diversion Agreement provides as
follows:

"As provided in Section 10.5, RVIT will file a notice or petition with the
State Water Board to dedicate the Project Water Rights it holds to

instream beneficial and tribal cultural uses, except for the portion
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diverted into the Russian River Basin consistent with this
Agreement.”

232. Plaintiffs are informed and believe and thereon allege that Section
10.2.5(ii)(B) contemplates that the Round Valley Indian Tribes will initiate
proceedings before the State Water Resources Control Board to dedicate the
Project Water Rights held by the Tribes to instream beneficial uses and tribal
cultural uses, except for that portion proposed to be diverted into the Russian
River Basin pursuant to the Water Diversion Agreement. Plaintiffs further allege
that the Agreement therefore contemplates future State Water Resources Control
Board proceedings concerning the administration and future use of the Project

Water Rights.

233. Section 10.2.5(ii)(C) of the Water Diversion Agreement provides as
follows:

"The Parties will oppose a petition by a third party to change the point of

diversion, place of use, purpose of use, or season of use of Project Water

Rights, to the extent that such a change would help effectuate a use

inconsistent with Section 10.4. Such advocacy may be individual or joint."

234. Plaintiffs are informed and believe and thereon allege that Section
10.2.5(ii)(C) provides that the Parties will oppose petitions by third parties seeking
to change the point of diversion, place of use, purpose of use, or season of use of
the Project Water Rights where such changes would facilitate uses inconsistent
with Section 10.4 of the Water Diversion Agreement. The Agreement further
provides that such opposition may be undertaken individually or jointly by the
Parties.

235. Section 10.2.5(ii)(D) of the Water Diversion Agreement provides as

follows:
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“The Parties will meet and confer to identify other actions, or to
modify actions set out in this Section 10.2.5(ii), that they may take to
protect the Eel River against the risk of harm from the exercise of
Project Water Rights for uses inconsistent with Section 10.4."

236. Plaintiffs are informed and believe and thereon allege that Section
10.2.5(ii)(D) provides that the Parties will continue meeting and conferring after
execution of the Water Diversion Agreement to identify additional actions, or
modify those already described in Section 10.2.5(ii), for the stated purpose of
protecting the Eel River from uses of the Project Water Rights that are inconsistent
with Section 10.4. Plaintiffs further allege that the Agreement therefore
contemplates an ongoing coordinated process for the future administration,

protection, and proposed use of PG&E's claimed Project Water Rights.

K. LEGAL EFFECT OF THE WATER DIVERSION AGREEMENT
UNDER CALIFORNIA LAW.

237. Plaintiffs are informed and believe and thereon allege that the
provisions of the Water Diversion Agreement quoted and discussed in paragraphs
116 through 164, incorporated herein by reference, collectively demonstrate that
the Parties have developed a comprehensive proposal governing: (a) the proposed
transfer of PG&E's claimed Project Water Rights and related Project assets; (b) the
future administration and proposed use of those Project Water Rights; (c)
coordinated proceedings before FERC, the State Water Resources Control Board,
and the courts; and (d) future actions intended to implement and preserve the
objectives of the Water Diversion Agreement. Plaintiffs further allege that the legal
effect of those proposed actions upon the parties' respective rights and obligations

is governed by California law except to the extent federal law provides otherwise.
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238. Plaintiffs are informed and believe and thereon allege that the Potter
Valley Project has historically operated pursuant to licenses issued by the Federal
Energy Regulatory Commission ("FERC") and related federal approvals governing
the construction, operation, modification, surrender, and decommissioning of
licensed hydroelectric facilities. Plaintiffs further allege that those federal
approvals do not determine the existence, nafure, priority, ownership,
transferability, or protection of vested water rights arising under California law.

239. Plaintiffs are informed and believe and thereon allege that
proceedings before FERC concerning licensing, relicensing, license surrender,
transfer, decommissioning, and related matters are limited to matters within
FERC's jurisdiction under the Federal Power Act and do not adjudicate the
existence, nature, scope, priority, ownership, transferability, continued exercise, or
protection of vested water rights arising under California law.

240. Plaintiffs are informed and believe and thereon allege that, regardless
of any determination made by FERC concerning license surrender,
decommissioning, or removal of Project facilities, substantial questions concerning
the continued storage, diversion, release, administration, beneficial use, and
protection of water within the Potter Valley Project and the Regional Water Supply
System remain. Those questions require judicial determination before actions are
undertaken that may materially impair, alter, interfere with, traﬁsfer, extinguish,
or otherwise affect Plaintiffs' vested rights.

241. Plaintiffs are informed and believe and thereon allege that the rights
asserted in this action include, without limitation, riparian rights, pre-1914
appropriative rights, post-1913 appropriative rights, rights appurtenant to lands
originating within the Yokaya Rancho Mexican Land Grant, rights arising from

long-continued beneficial use, equitable protections arising from long-established
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artificial conditions and settled reliance, and other vested rights recognized under
California law.

242. Plaintiffs are informed and believe and thereon allege that the
proposed transfer, modification, surrender, administration, and future exercise of
PG&E's claimed Potter Valley Project Water Rights, as contemplated by the Water
Diversion Agreement, necessarily implicate the provisions of the California Water
Code governing proposed changes to appropriative water rights, together with the
rights of other legal users of water and the vested rights alleged throughout this
Complaint.

243. Plaintiffs are informed and believe and thereon allege that many of
the operational conditions, flow requirements, diversion practices, license
applications, license amendments, surrender proposals, transfer proposals,
decommissioning measures, facility modifications, and related actions affecting the
Potter Valley Project were proposed, requested, advocated, negotiated, accepted,
supported, or implemented by PG&E and its predecessors in interest in
proceedings before FERC, the State Water Resources Control Board, and other
governmental agencies.

244. Plaintiffs are informed and believe and thereon allege that the
present controversy arises from the historical conduct, operational decisions,
applications, proposals, representations, requests, undertakings, agreements, and
actions of PG&E and its predecessors concerning the acquisition, operation,
maintenance, modification, surrender, transfer, proposed disposition, and future
administration of the Potter Valley Project, the Regional Water Supply System, and
the associated Project Water Rights.

245. Plaintiffs are informed and believe and thereon allege that an actual

controversy exists concerning the effect that the proposed surrender, transfer,
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modification, decommissioning, abandonment, removal, or cessation of operation
of Potter Valley Project facilities may have upon Plaintiffs' vested water rights and
the continued operation of the Regional Water Supply System. Plaintiffs further
allege that judicial determination of those rights and obligations is necessary
before actions are undertaken that may materially impair, alter, interfere with,

transfer, extinguish, or otherwise affect those rights under California law.

L. CALIFORNIA LAW GOVERNING PG&E'S CLAIMED POTTER
VALLEY PROJECT WATER RIGHTS.

1. Pre-1914 Appropriative Water Rights.

246. Plaintiffs reallege and incorporate herein by reference paragraphs 85
through 96, as though fully set forth herein.

247. Plaintiffs are informed and believe and thereon allege that the pre-
1914 appropriative rights described in paragraphs 85 through 96 originated before
enactment of the California Water Commission Act and therefore arise under the
law governing pre-1914 appropriative water rights.

248. Plaintiffs are informed and believe and thereon allege that those
rights originate from the recorded Notices of Appropriation (Exhibits G through J),
the subsequent conveyances to Snow Mountain Water & Power Company (Exhibits
K through N), and the continuous beneficial use thereafter made through
operation of Cape Horn Dam and the Potter Valley Project.

249. Plaintiffs are informed and believe and thereon allege that those pre-
1914 appropriative rights, identified in Exhibits G through N, were neither merged
into nor extinguished by the subsequent issuance of the post-1913 permits and
licenses (Exhibits O through Q) associated with Scott Dam and Lake Pillsbury.

250. Plaintiffs are informed and believe and thereon allege that the
existence, ownership, nature, scope, priority, lawful exercise, transferability, and
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legal effect of those claimed pre-1914 appropriative rights (Exhibits G through N)

present actual controversies requiring judicial determination.

2. Post-1913 Appropriative Water Rights.

251. Plaintiffs reallege and incorporate herein by reference paragraphs 38
through 48 of this Complaint as though fully set forth herein.

252. Plaintiffs are informed and believe and thereon allege that the post-
1913 permits and licenses described in paragraphs 109 through 112 (Exhibits O
through Q) arise under the California Water Commission Act and the California
Water Code.

253. Plaintiffs are informed and believe and thereon allege that those
permits and licenses (Exhibits O through Q) remain subject to the continuing
jurisdiction of the State Water Resources Control Board.

254. Plaintiffs are informed and believe and thereon allege that proposed
changes affecting those permits and licenses (Exhibits O through Q) are governed
by California Water Code sections 1700, 1702, 1736, and related provisions.

255. Plaintiffs are informed and believe and thereon allege that Plaintiffs
are among the “legal users of water” entitled to the protections afforded by those
statutes.

256. Plaintiffs are informed and believe and thereon allege that the
transfers, modifications, administration, surrender, and other proposed
disposition of PG&E's claimed post-1913 appropriative rights (Exhibits I through
K) contemplated by the Water Diversion Agreement necessarily implicate those
statutory provisions.

257. Plaintiffs are informed and believe and thereon allege that the
existence, nature, scope, administration, transferability, lawful exercise, and legal
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effect of those claimed post-1913 appropriative rights (Exhibits O through Q)
likewise present actual controversies requiring judicial determination.

M. PLAINTIFFS' VESTED WATER RIGHTS.

258. Plaintiffs' vested water rights and other legally protected interests
arise from several independent sources of California and federal law. Those rights
and interests include, without limitation, riparian rights, pre-1914 appropriative
rights (Exhibits G through N), rights appurtenant to lands originating within the
Yokaya Rancho Mexican Land Grant, rights arising from long-continued beneficial
use, equitable protections arising from long-established artificial conditions and
settled reliance, and other vested rights recognized and protected under California
and federal law.

259. Plaintiffs are informed and believe and thereon allege that each
category of vested rights identified herein arises from a distinct source of law, is
governed by separate constitutional, statutory, common-law, and equitable
principles, and therefore must be separately evaluated in determining the legal
effect of the proposed surrender, transfer, modification, decommissioning,
removal, abandonment, or other restructuring of the Potter Valley Project and the
Regional Water Supply System.

260. Plaintiffs are informed and believe and thereon allege that the
existence, ownership, nature, scope, priority, lawful exercise, transferability,
protection, and legal effect of those respective vested rights present actual
controversies requiring judicial determination by this Court.

1. Riparian Water Rights.

261. Plaintiffs are informed and believe and thereon allege that Defendant

PG&E possesses no riparian rights authorizing the diversion of water from the Eel

River into the Potter Valley Project because the diversions were undertaken for
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hydroelectric generation and beneficial use upon lands not riparian to the Eel
River, including lands within Potter Valley and the Russian River watershed.
Plaintiffs further allege that PG&E's claimed rights arise, if at all, exclusively from
appropriative rights acquired by its predecessors in interest.

262. Plaintiffs are informed and believe and thereon allege that Plaintiffs
own real property contiguous to the East Fork Russian River, the Russian River, o1
other natural watercourses affected by the Potter Valley Project and the Regional
Water Supply System and therefore possess vested riparian rights recognized
under California law. Plaintiffs further allege that the proposed surrender,
transfer, modification, decommissioning, removal, abandonment, or continued
operation of facilities comprising the Potter Valley Project may materially affect the
exercise and enjoyment of those vested riparian rights.

263. Plaintiffs are informed and believe and thereon allege that the vested
riparian rights of Plaintiffs cannot lawfully be impaired, diminished, subordinated,
transferred, or otherwise adversely affected except in accordance with applicable
California law. The existence, nature, scope, priofity, and protection of those
riparian rights present actual controversies requiring judicial determination.

2. Yokaya Rancho Mexican Land Grant Rights.

264. Plaintiffs are informed and believe and thereon allege that Plaintiff
Richard LaMalfa owns real property (Exhibit B) located within the original
boundaries of the Yokaya Rancho Mexican Land Grant depicted in Exhibit V, title
to which was confirmed (Exhibit W) pursuant to federal law following the Treaty of
Guadalupe Hidalgo and the California Land Claims Act.

265. Plaintiffs are informed and believe and thereon allege that rights
appurtenant to lands originating within the Yokaya Rancho Mexican Land Grant
(Exhibit V) are protected under the Treaty of Guadalupe Hidalgo, Acts of Congress,

-67-

VERIFIED THIRD AMENDED COMPLAINT FOR DECLARATORY RELIEF,
PRELIMINARY AND PERMANENT INJUNCTION; PRIVATE NUISANCE; TRESPASS; DAMAGES;

AND, PRIVATE ATTORNEY GENERAL DOCTRINE ATTORNEY FEES FERC OPP Q

00125



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

the Supremacy Clause of the United States Constitution, and other applicable
federal and state law.

266. Plaintiffs are informed and believe and thereon allege that the
existence, nature, scope, and legal effect of those federally protected property

rights present actual controversies requiring judicial determination.

3. Rights Arising from Long-Continued Artificial Conditions and
Settled Reliance.

267. Plaintiffs are informed and believe and thereon allege that the
permanent construction, continuous operation, and judicially recognized physical
alteration of the East Fork Russian River and the Regional Water Supply System
over more than one hundred years have given rise to equitable protections and
settled reliance interests recognized under California law.

268. Plaintiffs are informed and believe and thereon allege that the
equitable protections and settled reliance interests described herein arise
independently of Plaintiffs' respective riparian rights and appropriative rights and
instead arise from the permanent character of the Regional Water Supply System,
its continuous beneficial operation, and the long-established reliance of Plaintiffs
and others upon its continued existence and operation.

269. Plaintiffs are informed and believe and thereon allege that the
existence, nature, scope, protection, and legal effect of those equitable protections
and settled reliance interests likewise present actual controversies requiring
judicial determination by this Court.

N. THE PUBLIC TRUST DOCTRINE.

1. The Public Trust Doctrine Under California Law.

270. Plaintiffs are informed and believe and thereon allege that the Public

Trust Doctrine is an independent doctrine of California law recognizing the
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continuing duty to protect navigable waters and the public interests associated
with those waters, including navigation, commerce, fisheries, ecological values,
recreation, and other public trust uses recognized under California law.

271. Plaintiffs are informed and believe and thereon allege that the
California Supreme Court, in National Audubon Society v. Superior Court (1983) 33
Cal.3d 419, recognized that the Public Trust Doctrine imposes a continuing duty
upon the State to consider and protect public trust interests in conjunction with
the administration of water rights under California law.

272. Plaintiffs are informed and believe and thereon allege that the Public
Trust Doctrine operates independently of private agreements, contractual
arrangements, administrative proceedings, and other transactions concerning
water rights. Plaintiffs further allege that compliance with the Public Trust
Doctrine is required in addition to compliance with the California Water Code,
Article X, section 2 of the California Constitution, and other applicable provisions o\f
California law.

273. Plaintiffs are informed and believe and thereon allege that the
proposed surrender, transfer, modification, decommissioning, removal, future
administration, and continued operation of the Potter Valley Project and the
Regional Water Supply System may materially affect navigable waters, fisheries,
ecological resources, recreation, and other public trust interests within the Eel
River, the East Fork Russian River, and the Russian River watersheds.

274. Plaintiffs are informed and believe and thereon allege that the Public
Trust Doctrine must be considered together with Plaintiffs' vested water rights,
riparian rights, pre-1914 appropriative rights (Exhibits G through N), post-1913

appropriative rights (Exhibits O through Q), settled reliance interests, and all other
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rights alleged in this Complaint before any material restructuring of the Potter
Valley Project or the Regional Water Supply System may lawfully occur.

275. Plaintiffs are informed and believe and thereon allege that the
nature, scope, and application of the Public Trust Doctrine to the proposed
surrender, transfer, modification, decommissioning, removal, future
administration, and continued operation of the Potter Valley Project and the
Regional Water Supply System present actual controversies requiring judicial
determination by this Court.

2. Actual Controversy Concerning the Public Trust Doctrine.

276. Plaintiffs are informed and believe and thereon allege that the parties
dispute the applicability, scope, and legal effect of the Public Trust Doctrine with
respect to the proposed surrender, transfer, modification, decommissioning,
removal, replacement, future administration, future operation, and disposition of
the Potter Valley Project and the Regional Water Supply System.

277. Plaintiffs are informed and believe and thereon allege that the parties
further dispute the extent to which the Public Trust Doctrine must be considered
together with Plaintiffs' vested water rights, riparian rights, pre-1914 and post-
1913 appropriative rights (Exhibits G through Q), settled reliance interests, and
the other rights alleged throughout this Complaint before actions affecting the
Potter Valley Project and the Regional Water Supply System may lawfully be
undertaken.

278. Plaintiffs are informed and believe and thereon allege that an actual,
present, and justiciable controversy therefore exists concerning the applicability
and legal effect of the Public Trust Doctrine upon the proposed restructuring of the
Potter Valley Project, the Water Diversion Agreement, and the parties' respective
rights, duties, obligations, and legal relationships. Plaintiffs therefore seek judicial
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declarations determining those issues before actions are undertaken that may
materially impair, alter, interfere with, transfer, extinguish, or otherwise affect the
vested rights, public trust resources, and Regional Water Supply System that are

the subject of this action.

O. CALIFORNIA CONSTITUTION, ARTICLE X, SECTION 2
(REASONABLE USE DOCTRINE).

279. Article X, section 2 of the California Constitution provides, in
pertinent part:

"The general welfare requires that the water resources of the State be
put to beneficial use to the fullest extent of which they are capable,
and that the waste or unreasonable use or unreasonable method of
use of water be prevented...."

280. Plaintiffs are informed and believe and thereon allege that Article X,
section 2 of the California Constitution imposes a continuing constitutional
limitation upon the exercise of all water rights within the State of California by
requiring that such rights be exercised reasonably and beneficially under the
circumstances existing from time to time. Plaintiffs further allege that the
proposed surrender, transfer, modification, decommissioning, removal,
replacement, future administration, and future operation of the Potter Valley
Project and the Regional Water Supply System must comply with those continuing
constitutional requirements.

281. Plaintiffs are informed and believe and thereon allege that Article X,
section 2 of the California Constitution does not, by itself, extinguish otherwise
vested riparian rights, pre-1914 appropriative rights, post-1913 appropriative
rights, or other vested rights recognized under California law, but instead governs

the reasonable and beneficial exercise of those rights. Plaintiffs further allege that
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the applicability and legal effect of Article X, section 2 present actual controversies

requiring judicial determination.

P. ACTUAL CONTROVERSY REGARDING THE REGIONAL WATER
SUPPLY SYSTEM.

282. Plaintiffs are informed and believe and thereon allege that actual,
present, and justiciable controversies exist concerning the existence, ownership,
nature, scope, priority, administration, transferability, lawful exercise, protection,
and legal effect of the parties' respective riparian rights, pre-1914 appropriative
(Exhibits G through N) rights, post-1913 appropriative rights (Exhibits O through
Q), vested water rights, settled reliance interests, Public Trust obligations, rights
arising under Article X, section 2 of the California Constitution, and the other
rights alleged throughout this Complaint.

283. Plaintiffs are informed and believe and thereon allege that those
controversies arise from the proposed surrender, transfer, modification,
decommissioning, removal, replacement, future administration, and future
operation of the Potter Valley Project and the Regional Water Supply System,
including the proposed transfer and future administration of PG&E's claimed
Project Water Rights as contemplated by the Water Diversion Agreement. Plaintiffs
further allege that the parties' respective rights and obligations cannot be
determined by examining individual dams, reservoirs, diversion facilities, permits,
licenses, contracts, or water rights in isolation because each forms part of the
integrated Regional Water Supply System described in this Complaint.

284. Plaintiffs are informed and believe and thereon allege that judicial
determination of the parties' respective rights, duties, obligations, legal
relationships, priorities, and remedies concerning the Regional Water Supply

System is necessary before irreversible governmental or private actions are
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undertaken that may materially impair, alter, interfere with, transfer, diminish,
extinguish, or otherwise adversely affect Plaintiffs’ vested water rights, riparian
rights, pre-1914 appropriative rights (Exhibits G through N), post-1913
appropriative rights (Exhibits O through Q), settled reliance interests, Public Trust

resources, and the other rights alleged throughout this Complaint.

Q. EQUITABLE ESTOPPEL ARISING FROM LONG-CONTINUED
ARTIFICIAL CONDITIONS AND SETTLED RELIANCE.

285. Plaintiffs are informed and believe and thereon allege that California
recognizes the equitable doctrine of estoppel under which a party whose
representations, conduct, omissions, or long-established course of dealing
intentionally or negligently induces reasonable reliance by others may, under
appropriate circumstances, be estopped from later acting inconsistently with that
conduct to the detriment of those who reasonably relied thereon.

286. Plaintiffs are informed and believe and thereon allege that, for more
than one hundred years, Defendant PG&E and its predecessors in interest
constructed, owned, operated, maintained, administered, and continuously
utilized the Potter Valley Project and the Regional Water Supply System in a
manner that imported water from the Eel River into the East Fork Russian River
for lawful beneficial uses throughout Potter Valley and the Russian River
watershed.

287. Plaintiffs are informed and believe and thereon allege that Plaintiffs
and their predecessors in interest, together with agricultural producers,
businesses, and other lawful users of water, reasonably relied upon the continued
operation of the Potter Valley Project and the Regional Water Supply System in

acquiring, improving, cultivating, irrigating, financing, investing in, developing,
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managing, and maintaining their respective properties, enterprises, and water-
dependent activities.

288. Plaintiffs are informed and believe and thereon allege that Defendant
PG&E and its predecessors in interest knew, or in the exercise of reasonable
diligence should have known, that such persons and entities would rely upon the
continued operation of the Potter Valley Project and the Regional Water Supply
System, and that such reliance was foreseeable, substantial, and induced by the
continuous operation, administration, and historical practices associated with the
Project over more than one century.

289. Plaintiffs are informed and believe and thereon allege that PG&E
contends it may surrender, transfer, modify, abandon, decommission, remove,
replace, or otherwise materially alter the Potter Valley Project and the Project
Water Rights without legal responsibility arising from the long-established artificial
conditions and settled reliance alleged in this Complaint. Plaintiffs dispute that
contention and allege that California law may equitably estop PG&E from taking
actions inconsistent with the rights, obligations, and settled expectations arising

from its own historical conduct and that of its predecessors in interest.

R. PRIORITY AND INTERACTION OF THE PARTIES' RESPECTIVE
RIGHTS.

290. Plaintiffs are informed and believe and thereon allege that the rights
asserted in this action and the legal doctrines governing the parties' conduct arise
from multiple independent constitutional, federal, statutory, equitable, and
common-law sources, including, without limitation, riparian rights, pre-1914
appropriative rights (Exhibits G through N), post-1913 appropriative rights
(Exhibits G through N}, federally protected rights associated with the Yokaya

Rancho Mexican Land Grant, equitable protections arising from long-established
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artificial conditions and settled reliance, the Public Trust Doctrine, Article X,
section 2 of the California Constitution, and equitable estoppel.

291. Plaintiffs are informed and believe and thereon allege that an actual
and present controversy exists concerning the priority, interaction, reconciliation,
and legal effect of those respective rights and doctrines, and that judicial
determination is necessary to define the parties' respective rights, duties,
obligations, legal relationships, priorities, and remedies under California and

applicable federal law.

FIRST CAUSE OF ACTION
(Declaratory Relief — Code of Civil Procedure § 1060)

292. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
through 291.

293. Pursuant to Code of Civil Procedure section 1060, Plaintiffs seek
judicial declarations determining the parties' respective rights, duties, obligations,
legal relationships, priorities, interests, and remedies concerning the Potter Valley
Project, the Regional Water Supply System, PG&E's claimed Potter Valley Project
Water Rights, Plaintiffs’ vested water rights and other legally protected interests,
and the actual controversies alleged throughout this Complaint.

294. An actual, present, and justiciable controversy exists between
Plaintiffs and Defendants concerning the existence, ownership, nature, scope,
priority, lawful exercise, administration, transferability, protection, and legal effect
of the parties' respective riparian rights, pre-1914 appropriative rights (Exhibits G
through N), post-1913 appropriative rights (Exhibits O through Q), vested water
rights, settled reliance interests, Public Trust obligations, constitutional

obligations, and the other rights alleged in this Complaint.
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295. Plaintiffs are informed and believe and thereon allege that
Defendants claim rights, powers, and authority inconsistent with the rights
asserted by Plaintiffs, including rights relating to the proposed surrender, transfer,
modification, decommissioning, removal, replacement, future administration, and
future operation of the Potter Valley Project and the Regional Water Supply
System.

296. Plaintiffs are informed and believe and thereon allege that judicial
declarations determining the parties' respective rights, duties, obligations, legal
relationships, priorities, and remedies are necessary before governmental or
private actions are undertaken that may materially impair, alter, interfere with,
transfer, diminish, extinguish, or otherwise adversely affect Plaintiffs' vested water
rights and the other rights alleged throughout this Complaint.

297. Plaintiffs therefore seek the declarations set forth below. Each
requested declaration is based upon, and incorporates by reference, the factual
allegations and legal principles previously alleged in this Complaint. The
declarations requested are independent of one another, are not mutually exclusive,
and are sought to resolve the several actual, present, and justiciable controversies

existing between Plaintiffs and Defendants.

A. PRE-1914 APPROPRIATIVE RIGHTS (Cape Horn Dam) [See ¢ ¢ 86-
108J°.

1. Pre-1914 Original Claims (See § 9 86-91)
298. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
through 297.
299. Plaintiffs seek a judicial declaration determining the existence,

nature, scope, priority, lawful exercise, and legal effect of the pre-1914

? Bracketed reference to “qf” refers to earlier paragraphs in this complaint regarding the underlying allegations in
support of the requests for Declaratory Relief..
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appropriative water rights initiated by the Notices of Appropriation, as alleged in
paragraphs 86 through 91 (Exhibits G through J), and as alleged in paragraphs 92

through 96 (Exhibits K through N) of this Complaint.

2. Deeds Transferring the Original Pre-1914 Claims to Snow
Mountain (See €9 92-96).

300. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
through 299.

301. Plaintiffs seek a judicial declaration determining the legal effect of the
recorded deeds alleged in paragraphs 92 through 96 (Exhibits K through N) of this
Complaint, by which J.G. Thomas and Elma Thomas, W.P. Thomas and Sallie L.
Thomas, and W.W. Van Arsdale and Nellie C. Van Arsdale conveyed to Snow
Mountain Water & Power Company their respective water rights, water locations,
appropriations, easements, and related property interests associated with the pre-
1914 Notices of Appropriation (Exhibits G through J), as alleged in paragraphs 86
through 91.

302. Plaintiffs further seek a judicial declaration determining the complete
chain of title and succession, if any, by which Defendant PG&E claims present
ownership of the pre-1914 appropriative water rights, as alleged in paragraphs 86
through 91 (Exhibits G through J) conveyed to Snow Mountain Water & Power

Company, as alleged in paragraphs 93 through 96 (Exhibits K through N).

3. Construction, Perfection, and Continuous Exercise of the Pre-
1914 Appropriative Rights (See 9§ 97-108.)

303. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
through 302.
304. Plaintiffs seek a judicial declaration determining the legal
relationship between the: pre-1914 appropriative water rights as alleged in
277
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paragraphs 97 through 108 (Exhibits G through N) and post-1913 appropriative
permits and licenses as alleged in paragraphs 109 through 112 (Exhibits O
through Q); and, whether PG&E's claimed pre-1914 appropriative claims (G
through N) remain legally separate and distinct from the post-1913 permits and
licenses (Exhibits O through Q) associated with Scott Dam and Lake Pillsbury.

305. Plaintiffs further seek a judicial declaration determining whether the
subsequent issuance and exercise of the post-1913 appropriative permits and
licenses (Exhibits O through Q) merged into, superseded, extinguished, replaced,
or otherwise altered the claimed pre-1914 appropriative water rights (Exhibits G
through N).

306. Plaintiffs further seek a judicial declaration determining the lawful
purposes, places of use, priorities, transferability, administration, and continued
exercise of the claimed pre-1914 appropriative rights (Exhibits G through N) under
California law.

307. Plaintiffs further seek a judicial declaration determining the present
existence, ownership, nature, scope, priority, lawful purposes, places of use,
quantities, lawful exercise, transferability, administration, limitations, and legal
effect of PG&E's claimed pre-1914 appropriative water rights (Exhibits G through

N) under California law.

B. POST-1913 APPROPRIATIVE RIGHTS (Scott Dam) (See § ¢ 109-
119).

1. The Post-1913 Licenses (See §9 109-113).
308. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
through 307.
309. Plaintiffs seek a judicial declaration determining the existence,

validity, nature, scope, priority, lawful purposes, authorized quantities, places of
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use, points of diversion, storage rights, seasonal limitations, and legal effect of the
post-1913 appropriative permits and licenses (Exhibits O through Q), alleged in
paragraphs 109 through 113 of this Complaint.

310. License No. 1424 (See § 110). Plaintiffs further seek a judicial
declaration determining the existence, nature, scope, lawful exercise,
administration, and legal effect of License No. 1424, as alleged in paragraph 110
(Exhibit O), including the rights granted thereunder for storage within Lake
Pillsbury, diversion through the Potter Valley Tunnel, hydroelectric generation,
incidental fish and wildlife protection and enhancement, return of imported Eel
River water to the East Fork Russian River, and the continued movement of such
water through the East Fork Russian River and Russian River watershed.

311. License No. 5545 (See \111). Plaintiffs further seek a judicial
declaration determining the existence, nature, scope, lawful exercise,
administration, and legal effect of License No. 5545, as alleged in paragraph 111
(Exhibit P), including the rights thereby granted for storage, direct diversion,
irrigation, and other authorized beneficial uses within Potter Valley and the
Russian River watershed, together with the limitations imposed by the express
terms and conditions of that license and California law.

312. License No. 1199 (See 9 112). Plaintiffs further seek a judicial
declaration determining the existence, nature, scope, lawful exercise,
administration, and legal effect of License No. 1199, as alleged in paragraph 112
(Exhibit Q), including the rights thereby granted for storage of water within Lake
Pillsbury for irrigation within the Potter Valley Irrigation District and the

limitations imposed by the express terms and conditions of that license and

California law.

/1717
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2. Legal Effect of the Post-1913 Licenses (See 9 114-119)

313. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
through 312.

314. Plaintiffs seek a judicial declaration determining the legal
relationship as more particularly described in paragraphs 114 through 119,
between the post-1913 appropriative permits and licenses, as alleged in
paragraphs 109 through 112 (Exhibits O through Q) and the previously existing
claimed pre-1914 appropriative water rights as alleged in paragraphs 86 through
96 (Exhibits G through N), supplemented and expanded but did not merge into,
replace, extinguish, or supersede, the earlier claimed pre-1914 appropriative rights
(Exhibits G through N), as alleged in paragraphs 86 through 96 of this Complaint.

315. Plaintiffs further seek a judicial declaration determining whether
Scott Dam, Lake Pillsbury, and the foregoing post-1913 appropriative permits and
licenses, as alleged in paragraphs 109 through 112 (Exhibits O through Q),
transformed thé Potter Valley Project into a regulated storage-and-diversion
system serving Potter Valley, the East Fork Russian River, and the Russian River
watershed.

316. Plaintiffs further seek a judicial declaration determining the
applicability and legal effect of the California Water Code, including, without
limitation, sections 1700, 1702, 1736, and related statutory provisions, upon the
transfer, modification, administration, surrender, abandonment, or other
disposition of Defendant PG&E's claimed post-1913 appropriative permits and
licenses as alleged in paragraphs 109 through 112 (Exhibits O through Q).

317. Plaintiffs further seek a judicial declaration determining the present
existence, ownership, nature, scope, priority, lawful exercise, transferability,

administration, limitations, and legal effect of Defendant PG&E's claimed post-
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1913 appropriative permits and licenses, as alleged in paragraphs 109 through

112 (Exhibits O through Q) under California law.

C. HISTORICAL BENEFICIAL USE AND SETTLED RELIANCE (See § ¢
120-141).

318. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
through 317.

319. Plaintiffs seek a judicial declaration determining the legal significance
of the continuous historical beneficial use of imported Eel River water through the
Potter Valley Project and the Regional Water Supply System for more than one
hundred years, as alleged in paragraphs 120 through 141 of this Complaint.

320. Plaintiffs further seek a judicial declaration determining whether the
continuous operation of the Potter Valley Project and the Regional Water Supply
System gave rise to legally protected settled reliance interests in favor of Plaintiffs,
their predecessors in interest, agricultural enterprises, businesses, and other
downstream users who reasonably relied upon the continued importation of Eel
River water into Potter Valley, the East Fork Russian River, and the Russian River
watershed.

321. Plaintiffs further seek a judicial declaration determining the nature,
scope, extent, and legal protecﬁon afforded under California law to the historical
beneficial uses and settled reliance interests arising from the continuous operation
of the Potter Valley Project and the Regional Water Supply System for more than
one hundred years.

322. Plaintiffs further seek a judicial declaration determining the legal
effect of those historical beneficial uses and settled reliance interests upon the
proposed surrender, transfer, modification, decommissioning, removal,

replacement, future administration, and future operation of the Potter Valley
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1 || Project, the Regional Water Supply System, and Defendant PG&E's claimed Potter
2 || Valley Project Water Rights.

3 D. PG&E'S CLAIMED WATER RIGHTS (See 9 142-145).

4 323. Plaintiffs reallege and incorporate herein by reference, paragraphs 1

5 || through 322.

6 324. Plaintiffs seek a judicial declaration determining the existence,

7 || ownership, nature, scope, priority, lawful exercise, transferability, administration,

8 || and legal effect of the water rights claimed by Defendant PG&E in connection with
9 || the Potter Valley Project, as alleged in paragraphs 142 through 145 of this

10 || Complaint, including PG&E’s claimed pre-1914 appropriative rights (Exhibits G
11 ||through N), post-1913 appropriative permits and licenses (Exhibits O through Q),
12 || and any other water rights claimed by PG&E.
13 325. Plaintiffs further seek a judicial declaration determining whether
14 || Defendant PG&E possesses any riparian rights with respect to the waters diverted
15 |[from the South Eel River into the Potter Valley Project, or whether Defendant
16 || PG&E's claimed rights arise exclusively from appropriative rights acquired by
17 || succession from its predecessors in interest (Exhibits G through N) or post-1913
18 || appropriative permits and licenses (Exhibits O through Q).

19 326. Plaintiffs further seek a judicial declaration determining the legal
20 || relationship between Defendant PG&E's claimed water rights and the physical
21 || facilities comprising the Potter Valley Project, including Cape Horn Dam, Scott
22 || Dam, Lake Pillsbury, the Potter Valley Tunnel, powerhouses, canals, pipelines,
23 |l check dams, diversion works, and related facilities, including whether the
24 || ownership, modification, transfer, surrender, decommissioning, abandonment, or
25 || removal of those facilities affects the ownership, validity, priority, transferability, ox
26 || continued existence of the associated claimed water rights.
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E. THORNTON vs. SNOW MOUNTAIN WATER & POWER COMPANY
(See €9 146-158).

327. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
through 326.

328. Plaintiffs are informed and believe and thereon allege that on or
about August 26, 1931, a Complaint was filed in the Superior Court of the State of
California in And for the County of Mendocino (Exhibit R).

329. Plaintiffs seek a judicial declaration determining the legal
significance and continuing effect of the Memorandum of Decision (Exhibit S),
Findings of Fact and Conclusions of Law (Exhibit T), Judgment and Permanent
Injunction (Exhibit U) entered in Thormnton v. Snow Mountain Water & Power
Company, Mendocino County Superior Court Case No. 11,679, as alleged in
paragraphs 146 through 158 of this Complaint.

330. Plaintiffs further seek a judicial declaration determining the legal
effect of the Findings of Fact and Conclusions of Law (Exhibit T) and Judgment
and Permanent Injunction (Exhibit U) in Thornton that operation of the Potter
Valley Project materially altered the hydraulic characteristics of the East Fork
Russian River, including increased flows, channel erosion, channel widening,
channel deepening, groundwater conditions, and downstream impacts resulting
from the long-continued importation of Eel River water.

331. Plaintiffs further seek a judicial declaration determining the legal
significance of Defendant PG&E's and its predecessors' continued operation,
expansion, maintenance, and regulation of the Potter Valley Project following entry
of the Thornton Judgment and Permanent Injunction Exhibit (Exhibit U), including
the subsequent construction, operation, and maintenance of Scott Dam, Lake

Pillsbury, and the check dams within the East Fork Russian River.
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332. Plaintiffs further seek a judicial declaration determining the legal
effect of the century of continuous operation of the Potter Valley Project following
the Thornton Judgment and Permanent Injunction (Exhibit U) upon the parties'
respective pre-1914 appropriative rights (Exhibits G through N), post-1913
appropriative rights (Exhibits O through Q), riparian rights, vested water rights,
equitable protections arising from long-established artificial conditions and settled

reliance, and the other rights alleged in this Complaint.

F. THE PRESENT CONTROVERSY CONCERNING THE REGIONAL
WATER SUPPLY SYSTEM (See § ¢ 159-161).

333. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
through 332.

334. Plaintiffs seek a judicial declaration concerning the actual, present,
and justiciable controversy regarding the Regional Water Supply System alleged in
paragraphs 159 through 161 of this Complaint, including the controversy arising
from the proposed surrender, transfer, modification, decommissioning, removal,
replacement, future administration, and future operation of the Potter Valley
Project and the Regional Water Supply System.

335. Plaintiffs further seek a judicial declaration determining whether the
rights and obligations alleged in this Complaint must be determined under
California law before governmental or private actions are undertaken that may
materially alter, impair, transfer, diminish, extinguish, or otherwise adversely
affect the Regional Water Supply System or Plaintiffs' vested water rights and other
legally protected interests.

336. Plaintiffs further seek a judicial declaration determining whether the
actual controversies alleged throughout this Complaint are appropriate subjects

for declaratory and equitable relief under Code of Civil Procedure section 1060.
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G. THE POTTER VALLEY PROJECT IS AN INTEGRATED REGIONAL
WATER SUPPLY SYSTEM COMPRISED OF MULTIPLE
INDEPENDENT WATER RIGHTS, PROPERTY RIGHTS, AND LEGAL

AUTHORITIES (See ¢ 162-172).

337. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
through 336.

338. Plaintiffs seek a judicial declaration determining the existence,
nature, scope, and legal status of the Integrated Regional Water Supply System
alleged in paragraphs 162 through 172 of this Complaint.

339. Plaintiffs further seek a judicial declaration determining whether the
Potter Valley Project consists of multiple independent but interrelated property
rights, water rights, appropriative rights (Exhibits G through Q), riparian rights,
permits, licenses, easements, contractual rights, Project facilities, imported water
supplies, and other legal interests that have historically operated together as a
single integrated Regional Water Supply System.

340. Plaintiffs further seek a judicial declaration determining whether the
pre-1914 appropriative rights (Exhibits G through N}, post-1913 appropriative
permits and licenses (Exhibits O through Q), Scott Dam, Lake Pillsbury, Cape
Horn Dam, diversion works, tunnels, powerhouses, check dams, imported Eel
River water, the East Fork Russian River, the Russian River, and the other
facilities and legal interests alleged herein must be considered together in
determining the respective rights, duties, obligations, priorities, and legal
relationships of the parties.

341. Plaintiffs further seek a judicial declaration determining whether the
ownership, transfer, modification, surrender, decommissioning, abandonment,
removal, replacement, or future operation of any component of the Integrated
Regional Water Supply System may lawfully be undertaken without first
determining the legal effect of those actions upon the remaining water rights,
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riparian rights, Public Trust interests, equitable protections arising from long-
established artificial conditions and settled reliance, and the other legal interests

comprising the Regional Water Supply System.

H. LONG-CONTINUED ARTIFICIAL CONDITIONS GIVE RISE TO
LEGALLY PROTECTED RIGHTS UNDER CALIFORNIA LAW (See ¢
173-178).

342. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
through 341.

343. Plaintiffs seek a judicial declaration determining the legal
significance of the long-continued artificial barriers, artificial watercourses,
artificial channels, diversion works, reservoirs, check dams, release structures,
and related facilities alleged in paragraphs 173 through 178 of this Complaint.

344. Plaintiffs further seek a judicial declaration determining whether the
construction, continuous operation, maintenance, regulation, and use of those
artificial barriers, artificial watercourses, and related facilities for more than one
hundred years created an integrated Regional Water Supply System through which
Plaintiffs and others continuously exercised vested water rights and upon which
they reasonably relied.

345. Plaintiffs further seek a judicial declaration determining whether the
long-continued operation of those artificial barriers, artificial watercourses,
regulated flows, and related Project facilities may lawfully be materially altered,
discontinued, abandoned, removed, replaced, transferred, or otherwise modified
without first determining the legal effect of those actions upon Plaintiffs' vested
water rights, equitable protections arising from long-established artificial
conditions and settled reliance, and the other legal relationships alleged in this
Complaint.
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I. LONG-CONTINUED ARTIFICIAL CONDITIONS GIVE RISE TO
LEGALLY PROTECTED RIGHTS UNDER CALIFORNIA LAW. (See

q9q 179-186).

346. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
through 345.

347. Plaintiffs seek a judicial declaration determining the legal effect
under California law of the long-continued artificial conditions alleged in
paragraphs 179 through 186 of this Complaint, including the continuous
operation of the Potter Valley Project, the Regional Water Supply System, and the
artificial barriers, artificial watercourses, regulated flows, and related facilities
described therein.

348. Plaintiffs further seek a judicial declaration determining whether
California law recognizes and protects equitable protections arising from the
permanent construction, long-continued operation, continuous beneficial use, and
settled reliance associated with the Regional Water Supply System alleged in this
Complaint.

349. Plaintiffs further seek a judicial declaration determining the legal
significance and continuing effect of the: Memorandum of Decision (Exhibit S);
Findings of Fact and Conclusions of Law (Exhibit T); and, Judgment and
Permanent Injunction (Exhibit U) entered in Thornton v. Snow Mountain Water &
Power Company, as alleged in paragraphs 179 through 186 of this Complaint,
upon the parties' respective rights, duties, obligations, priorities, and legal
relationships.

350. Plaintiffs further seek a judicial declaration determining whether the
long-continued artificial conditions created and maintained through operation of
the Potter Valley Project, together with Plaintiffs’ continuous exercise of vested

water rights and the settled reliance arising therefrom, are entitled to recognition
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1 || and protection under California law before the Project may be materially altered,
2 || transferred, surrendered, decommissioned, abandoned, removed, replaced, or

3 || otherwise restructured.

J. THE WATER DIVERSION AGREEMENT CONFIRMS PG&E'S
5 CENTRAL ROLE IN THE PROPOSED RESTRUCTURING OF THE
REGIONAL WATER SUPPLY SYSTEM (See §§ 187-236).

6
7 1. PG&E's Role Under the Water Diversion Agreement (See ¢
187-197).
8 351. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
9 through 350.
10 352. Plaintiffs seek a judicial declaration determining the legal

1 significance of the provisions of the Water Diversion Agreement alleged in
12 paragraphs 187 through 197 of this Complaint concerning Defendant PG&E's role

13 lin the proposed restructuring of the Potter Valley Project and the Regional Water

14 Supply System.

15 353. Plaintiffs further seek a judicial declaration determining whether,

16 notwithstanding Defendant PG&E's status as a non-signatory to the Water

I7 1 Diversion Agreement, the Agreement recognizes and contemplates Defendant

18 1| pa&E's central role in the proposed License Surrender proceeding, the proposed
19 restructuring of the Potter Valley Project, and the proposed disposition of PG&E's
20 Project Water Rights and related Project assets. |

21 354. Plaintiffs further seek a judicial declaration determining the legal
22 significance of the provisions of the Water Diversion Agreement acknowledging

23 that Defendant PG&E retained the authority to determine whether, when, and

24 upon what terms its Project Water Rights, Project Lands, and other Project assets

25 would be transferred, surrendered, or otherwise disposed of.

26
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2. Proposed Change of PG&E'S Project Water Rights and Related
Assets (See § ¢ 198-208).

355. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
through 354.

356. Plaintiffs seek a judicial declaration determining the legal
significance of the provisions of the Water Diversion Agreement alleged in
paragraphs 198 through 208 of this Complaint concerning the proposed transfer,
administration, and disposition of Defendant PG&E's Project Water Rights and
related Project assets.

357. Plaintiffs further seek a judicial declaration determining whether the
Project Water Rights identified in the Water Diversion Agreement, including
License Nos. 1199, 1424, and 5545 (Exhibits O through Q), the Statements of
Water Diversion and Use identified therein, and the related Project assets
éonstitute the California water rights and property interests proposed to be
transferred pursuant to the contemplated Asset Transfer Agreement.

358. Plaintiifs further seek a judicial declaration determining whether the
proposed transfer, modification, administration, surrender, or other disposition of
Defendant PG&E's claimed Project Water Rights and related Project assets may
lawfully impair, diminish, transfer, extinguish, or otherwise adversely affect
Plaintiffs’ vested water rights, riparian rights, equitable protections arising from
long-established artificial conditions and settled reliance, or the other rights
alleged in this Complaint without compliance with California law and prior judicial
determination of the parties' respective rights.

359. Plaintiffs further seek a judicial declaration determining the
respective rights, duties, obligations, legal relationships, priorities, and remedies of]
the parties aﬁsing from the proposed transfer, administration, and disposition of
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1 ||Defendant PG&E's Project Water Rights and related Project assets under the Water
2 || Diversion Agreement.
3 3. Coordinated Administration and Protection of the Project
4 Water Rights (See 9§ 209-236).
s 360. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
6 through 359.
. 361. Plaintiffs seek a judicial declaration determining the legal
q significance of the provisions of the Water Diversion Agreement alleged in
9 paragraphs 209 through 236 of this Complaint concerning the coordinated
0 administration, protection, future management, and proposed disposition of
" Defendant PG&E's Project Water Rights and related Project assets.
. 362. Plaintiffs further seek a judicial declaration determining whether the
;3 proposed coordinated administration of Defendant PG&E's claimed Project Water
" Rights under the Water Diversion Agreement may lawfully be implemented without
s first determining the existence, ownership, nature, scope, priority, administration,
16 and protection of Plaintiffs' vested water rights, riparian rights, appropriative
17 rights (Exhibits G through Q), settled reliance interests, Public Trust interests, and
8 the other rights alleged in this Complaint.
0 363. Plaintiffs further seek a judicial declaration determining whether the
20 coordinated administration, transfer, modification, surrender, decommissioning,
’1 or other disposition of Defendant PG&E's Project Water Rights and related Project
- assets must be undertaken in a manner consistent with California law governing
’; the respective rights and obligations of all affected water users and other
o4 interested persons.
5 364. Plaintiffs further seek a judicial declaration determining the
Y respective rights, duties, obligations, legal relationships, priorities, and remedies of]
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the parties concerning the coordinated administration, protection, transfer, and

future operation of Defendant PG&E's Project Water Rights and the Regional Water
Supply System.

K. LEGAL EFFECT OF THE WATER DIVERSION AGREEMENT
CALIFORNIA LAW (See § q 237-245).

365. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
through 364.

366. Plaintiffs seek a judicial declaration determining the legal effect
under California law of the Water Diversion Agreement alleged in paragraphs 237-
through 245 of this Complaint upon the parties' respective rights, duties,
obligations, priorities, legal relationships, and remedies.

367. Plaintiffs further seek a judicial declaration determining whether the
Water Diversion Agreement may lawfully adjudicate, impair, transfer, modify,
diminish, extinguish, or otherwise affect Plaintiffs' vested water rights, riparian
rights, appropriative rights (Exhibits G through Q), settled reliance interests,
Public Trust interests, or the other rights alleged in this Complaint.

368. Plaintiffs further seek a judicial declaration determining whether the
rights and obligations arising under the Water Diversion Agreement remain
subject to California law governing the ownership, transfer, administration,
protection, and continued exercise of the claimed Project Water Rights and the
Regional Water Supply System.

369. Plaintiffs further seek a judicial declaration determining the
respective rights, duties, obligations, legal relationships, priorities, and remedies of

the parties concerning the legal effect of the Water Diversion Agreement under

California law.
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L. CALIFORNIA LAW GOVERNING PG&E'S CLAIMED POTTER
VALLEY PROJECT WATER RIGHTS (99 246-257).

1. Pre-1914 Appropriative Rights (9 246-250).

370. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
through 369.

371. Plaintiffs seek a judicial declaration determining the legal effect
under California law of Defendant PG&E's claimed pre-1914 appropriative water
rights (Exhibits G through N) alleged in paragraphs 246 through 250 of this
Complaint, including the rights originating from the original Notices of
Appropriation (Exhibits G through N) and thereafter conveyed to Defendant PG&E
through its predecessors in interest (Exhibits O through Q).

372. Plaintiffs further seek a judicial declaration determining the
existence, ownership, nature, scope, p;riority, quantities, points of diversion, places
of use, lawful purposes, administration, lawful exercise, transferability, and legal
effect of Defendant PG&E's claimed pre-1914 appropriative water rights (Exhibits
G through N) under California law.

373. Plaintiffs further seek a judicial declaration determining whether
Defendant PG&E's claimed pre-1914 appropriative water rights (Exhibits G
through N) remain legally separate and distinct from its claimed post-1913
appropriative permits and licenses (Exhibits O through Q) and whether those
respective rights continue to be governed by separate legal principles under
California law.

374. Plaintiffs further seek a judicial declaration determining the
respective rights, duties, obligations, legal relationships, priorities, and remedies of]
the parties concerning Defendant PG&E's claimed pre-1914 appropriative water

rights (Exhibits G through N).
/1117
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2. Post-1913 Appropriative Water Rights (See § 9 251-257).

375. Plaintiffs reallege and incorporate herein by reference, paragraphs 1
through 374.

376. Plaintiffs seek a judicial declaration determining the legal effect
under California law of Defendant PG&E's claimed post-1913 appropriative
permits and licenses alleged in paragraphs 251 through 257 of this Complaint,
including, without limitation, License Nos. 1199, 1424, and 5545 (Exhibits O
through Q), together with any other post-1913 appropriative permits, licensesl, or
rights claimed by Defendant PG&E in connection with the Potter Valley Project.

377. Plaintiffs further seek a judicial declaration determining the
existence, ownership, nature, scope, priority, authorized quantities, points of
diversion, places of use, beneficial purposes, administration, lawful exercise,
transferability, limitations, and legal effect of Defendant PG&E's claimed post-1913
appropriative permits and licenses (Exhibits O through Q) under California law.

378. Plaintiffs further seek a judicial declaration determining the
authorized quantities, points of diversion, places of use, beneficial purposes,
lawful exercise, administration, transferability, limitations, and legal effect of
Defendant PG&E's claimed post-1913 appropriative permits and licenses (Exhibits
O through Q) under California law.

379. Plaintiffs further seek a judicial declaration determining whether the
proposed transfer, modification, administration, surrender, abandonment,
decommissioning, replacement, or other disposition of Defendant PG&E's claimed
post-1913 appropriative permits and licenses (Exhibits O ihrough Q), or any rights
thereafter acquired or claimed by any successor, assign, transferee, or other
person or entity claiming through Defendant PG&E, is governed by the California

Water Code, including, without limitation, Water Code sections 1700, 1702, 1736,
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and other applicable provisions of California law, and whether such actions may
lawfully occur without compliance with those statutory requirements.

380. Plaintiffs seek a judicial declaration determining the existence,
ownership, nature, scope, priority, legal effect, and protection of Defendant PG&E's
claimed post-1913 appropriative permits and licenses (Exhibits O through Q)
alleged in paragraphs 251 through 257 of this Complaint, including, without
limitation, the permits and licenses associated with the Potter Valley Project.

381. Plaintiffs further seek a judicial declaration determining whether the
proposed transfer, modification, administration, surrender, abandonment,
decommissioning, or other disposition of Defendant PG&E's claimed post-1913
appropriative permits and licenses (Exhibits O through Q) is governed by the
California Water Code, incl;lding, without limitation, sections 1700, 1702, 1736,
and other applicable provisions of California law.

382. Plaintiffs further seek a judicial declaration determining the
respective rights, duties, obligations, legal relationships, priorities, and remedies of}
the parties concerning Defendant PG&E's claimed post-1913 appropriative permits
and licenses (Exhibits O through Q) under California law

M. PLAINTIFFS' VESTED WATER RIGHTS (See {q 258-269).

383. Plaintiffs reallege and incorporated herein by reference paragraphs 1
through 382.

384. Plaintiffs seek a judicial declaration determining the existence,
nature, scope, priority, legal effect, and protection of Plaintiffs' vested water rights
and other legally protected interests alleged in paragraphs 258 through 269 of this
Complaint.

385. Plaintiffs further seek a judicial declaration determining whether

Plaintiffs' vested water rights and other legally protected interests arise from
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multiple independent sources of California and federal law, including, without
limitation, riparian rights, pre-1914 appropriative rights (Exhibits G through N),
rights appurtenant to lands originating within the Yokaya Rancho Mexican Land
Grant, continuous historical beneficial use, equitable protections arising from
long-established artificial conditions and settled reliance, and other rights
recognized under California law.

386. Plaintiffs further seek a judicial declaration determining whether
each category of vested rights alleged in this Complaint is governed by separate
legal principles and whether each must be separately evaluated in determining the
legal effect of the proposed surrender, transfer, modification, decommissioning,
removal, replacement, future administration, and future operation of the Potter
Valley Project and the Regional Water Supply System.

387. Plaintiffs further seek a judicial declaration determining the
respective rights, duties, obligations, legal relationships, priorities, and remedies of
the parties concerning Plaintiffs' vested water rights and other legally protected
interests under California law

1. Riparian Water Rights (9§ 261-263).

388. Plaintiffs reallege and incorporated herein by reference paragraphs 1
through 387.

389. Plaintiffs seek a judicial declaration determining the existence,
nature, scope, priority, legal effect, and protection of the riparian rights alleged in
paragraphs 261 through 263 of this Complaint.

390. Plaintiffs further seek a judicial declaration determining whether
Defendant PG&E possesses any riparian rights authorizing the diversion of water

from the South Eel River into the Potter Valley Project or whether Defendant
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PG&E's claimed rights arise exclusively from appropriative rights acquired through
its predecessors in interest (Exhibits G through N).

391. Plaintiffs further seek a judicial declaration determining the
respective rights, duties, obligations, legal relationships, priorities, and remedies of]
the parties concerning Plaintiffs' riparian rights under California law.

2. Yokaya Rancho Mexican Land Grant Rights (]9 264-266).

392. Plaintiffs reallege and incorporated herein by reference paragraphs 1
through 391.

393. Plaintiffs seek a judicial declaration determining the existence,
nature, scope, priority, legal effect, and protection of the property rights
appurtenant to lands originating within the Yokaya Rancho Mexican Land Grant
(Exhibit V), as alleged in paragraphs 264 through 266 of this Complaint.

394. Plaintiffs further seek a judicial declaration determining whether the
property rights appurtenant to lands originating within the Yokaya Rancho
Mexican Land Grant (Exhibit V) are protected by the Treaty of Guadalupe Hidalgo,
the California Land Claims Act, the Acts of Congress confirming such land grants,
the Supremacy Clause of the United States Constitution, and other applicable
federal law.

395. Plaintiffs further seek a judicial declaration determining the
relationship between the federally protected property rights appurtenant to lands
originating within the Yokaya Rancho Mexican Land Grant (Exhibit V) and the
parties' respective water rights, including the extent to which those federally
protected rights affect, govern, or limit the administration, transfer, modification,
or impairment of such rights under California law.

396. Plaintiffs further seek a judicial declaration determining the

respective rights, duties, obligations, legal relationships, priorities, and remedies of]
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the parties concerning the federally protected property rights appurtenant to lands

originating within the Yokaya Rancho Mexican Land Grant (Exhibit V).

3. Rights Arising from Long-Continued Artificial Conditions and
Settled Reliance (] §267-269).

397. Plaintiffs reallege and incorporated herein by reference paragraphs 1
through 396.

398. Plaintiffs seek a judicial declaration determining the existence,
nature, scope, legal effect, and protection of the equitable protections and settled
reliance interests arising from the long-established artificial conditions alleged in
paragraphs 267 through 269 of this Complaint.

. 399. Plaintiffs further seek a judicial declaration determining whether the
permanent construction, continuous operation, and judicially recognized physical
alteration of the East Fork Russian River and the Regional Water Supply System
over more than one hundred years have given rise to equitable protections and
settled reliance interests independent of the parties' respective riparian rights and
appropriative water rights (Exhibits G through O).

400. Plaintiffs further seek a judicial declaration determining the legal
effect of such long-established artificial conditions and settled reliance upon the
parties' respective rights, duties, obligations, priorities, legal relationships, and
remedies, including whether the proposed surrender, transfer, modification,
decommissioning, removal, replacement, future administration, or future
operation of the Potter Valley Project and the Regional Water Supply System may
lawfully impair or interfere with Plaintiffs' vested water rights, equitable
protections arising from long-established artificial conditions and settled reliance,
and the other rights alleged in this Complaint without compliance with applicable
California law.
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401. Plaintiffs further seek a judicial declaration determining the
respective rights, duties, obligations, legal relationships, priorities, and remedies of
the parties concerning the equitable protections and settled reliance interests
arising from the long-established artificial conditions alleged in this Complaint.

N. PUBLIC TRUST DOCTRINE. (]9 270-278).

1. The Public Trust Doctrine Under California Law (9§ §270-
275).

402. Plaintiffs reallege and incorporated herein by reference paragraphs 1
through 401.

403. Plaintiffs seek a judicial declaration determining the existence,
nature, scope, legal effect, and application of the Public Trust Doctrine alleged in
paragraphs 270 through 275 of this Complaint with respect to the parties'
respective rights and obligations concerning the Potter Valley Project and the
Regional Water Supply System.

404. Plaintiffs further seek a judicial declaration determining whether the
Public Trust Doctrine applies to the continued administration, transfer,
modification, surrender, decommissioning, replacement, and future operation of
the Potter Valley Project and the Regional Water Supply System, and the extent to
which the parties' respective rights and obligations remain subject to that doctrine
under California law.

405. Plaintiffs further seek a judicial declaration determining the
relationship between the Public Trust Doctrine and the parties' respective vested
water rights, riparian rights, appropriative rights (Exhibits G through O), equitable
protections arising from long-established artificial conditions and settled reliance,

and the other rights alleged in this Complaint, including the manner in which
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those respective rights and interests are to be recognized, protected, and
administered under California law.

406. Plaintiffs further seek a judicial declaration determining the
respective rights, duties, obligations, legal relationships, priorities, and remedies of
the parties concerning the application of the Public Trust Doctrine under

California law.

2. Actual Controversy Concerning the Public Trust Doctrine (9
276-278).

407. Plaintiffs reallege and incorporated herein by reference paragraphs 1
through 406.

408. Plaintiffs seek a judicial declaration determining whether an actual
controversy exists concerning the application of the Public Trust Doctrine to the
proposed transfer, modification, administration, surrender, decommissioning,
removal, replacement, future operation, and future management of the Potter
Valley Project and the Regional Water Supply System alleged in paragraphs 276
through 278 of this Complaint.

409. Plaintiffs further seek a judicial declaration determining whether the
Public Trust Doctrine requires the parties, including Defendant PG&E and all
persons or entities claiming interests through the Water Diversion Agreement, to
administer, transfer, modify, surrender, or otherwise exercise the Project Water
Rights in a manner consistent with the continuing duties and obligations imposed
by California law.

410. Plaintiffs further seek a judicial declaration determining whether the
proposed transfer, modification, administration, surrender, decommissioning,
removal, replacement, future operation, and future management of the Potter

Valley Project and the Regional Water Supply System may lawfully proceed without

-90.

VERIFIED THIRD AMENDED COMPLAINT FOR DECLARATORY RELIEF,
PRELIMINARY AND PERMANENT INJUNCTION; PRIVATE NUISANCE; TRESPASS; DAMAGES;
AND, PRIVATE ATTORNEY GENERAL DOCTRINE ATTORNEY FEES

FERC OPP Q00157



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

full consideration of the Public Trust Doctrine and its effect upon Plaintiffs' vested
water rights, riparian rights, appropriative rights (Exhibits G through O), equitable
protections arising from long-established artificial conditions and settled reliance,
and the other rights alleged in this Complaint.

411. Plaintiffs further seek a judicial declaration determining the
respective rights, duties, obligations, legal relationships, priorities, and remedies of]
the parties concerning the actual controversy arising under the Public Trust

Doctrine.

0. CALIFORNIA CONSTITUTION, ARTICLE X, SECTION 2 ({94 279-
281).

412. Plaintiffs reallege and incorporated herein by reference paragraphs 1
through 411.

413. Plaintiffs seek a judicial declaration determining the existence,
nature, scope, legal effect, and application of Article X, Section 2 of the California
Constitution alleged in paragraphs 279 through 281 of this Complaint with respect
to the parties' respective rights and obligations concerning the Potter Valley Project
and the Regional Water Supply System.

414. Plaintiffs further seek a judicial declaration determining whether the
parties' respective vested water rights, riparian rights, pre-1914 appropriative
rights (Exhibits G through N), post-1913 appropriative rights (Exhibits O through
Q), equitable protections arising from long-established artificial conditions and
settled reliance, and the other rights alleged in this Complaint remain subject to
the reasonable use doctrine embodied in Article X, Section 2 of the California
Constitution, and the manner in which that constitutional provision governs the

exercise and administration of those rights under California law.
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415. Plaintiffs further seek a judicial declaration determining whether the
proposed transfer, modification, administration, surrender, abandonment,

decommissioning, removal, replacement, future operation, and future managementj

1of the Potter Valley Project and the Regional Water Supply System must comply

with Article X, Section 2 of the California Constitution, including the constitutional
requirements governing the reasonable and beneficial use of water.

416. Plaintiffs further seek a judicial declaration determining the
respective rights, duties, obligations, legal relationships, priorities, and remedies of
the parties concerning the application of Article X, Section 2 of the California

Constitution.

P. ACTUAL CONTROVERSY REGARDING THE REGIONAL WATER
SUPPLY SYSTEM (94 282-284).

417. Plaintiffs reallege and incorporated herein by reference paragraphs 1
through 416.

418. Plaintiffs seek a judicial declaration determining the existence and
nature of the actual controversy alleged in paragraphs 282 through 284 of this
Complaint concerning the ownership, administration, operation, management,
maintenance, protection, modification, transfer, and future disposition of the
Regional Water Supply System and the Project Water Rights associated therewith.

419. Plaintiffs further seek a judicial declaration determining the
respective rights, duties, obligations, legal relationships, priorities, and
responsibilities of Plaintiffs, Defendant PG&E, its successors, assigns, transferees,
and all other persons or entities claiming any present or future interest through
Defendant PG&E, together with all other persons or entities claiming any present

or future interest in the Regional Water Supply System or the Project Water Rights,
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concerning their continued operation, administration, transfer, modification,
replacement, decommissioning, or future management under California law.

420. Plaintiffs further seek a judicial declaration determining whether the
Regional Water Supply System and the claimed Project Water Rights remain
subject to Plaintiffs' vested water rights, riparian rights, pre-1914 appropriative
rights (Exhibits G through N), post-1913 appropriative rights (Exhibits O through
Q), equitable protections arising from long-established artificial conditions and
settled reliance, federally protected rights associated with the Yokaya Rancho
Mexican Land Grant, the Public Trust Doctrine, Article X, Section 2 of the
California Constitution, and all other applicable provisions of California and
federal law alleged in this Complaint.

421. Plaintiffs further seek a judicial declaration determining the
respective rights, duties, obligations, legal relationships, priorities, and remedies of
the parties concerning the Regional Water Supply System and the Project Water

Rights.

Q. EQUITABLE ESTOPPEL ARISING FROM LONG-CONTINUED
ARTIFICIAL CONDITIONS AND SETTLED RELIANCE ({9 285-

289).

422. Plaintiffs reallege and incorporated herein by reference paragraphs 1
through 421.

423. Plaintiffs seek a judicial declaration determining the existence,
nature, scope, legal effect, and application of the doctrine of equitable estoppel
alleged in paragraphs 285 through 289 other seek a judicial declaration
determining whether Defendant PG&E, through the conduct of itself and its
predecessors in interest, may be equitably estopped from denying, materially
altering, terminating, transferring, modifying, surrendering, abandoning,
decommissioning, removing, replacing, or otherwise exercising its claimed Potter
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Valley Project Water Rights in a manner inconsistent with the long-established
artificial conditions, continuous historical beneficial use, and settled reliance
alleged in this Complaint.

424, Plaintiffs further seek a judicial declaration determining whether
Plaintiffs and their predecessors in interest reasonably relied upon the long-
established construction, operation, maintenance, administration, and historical
practices associated with the Potter Valley Project and the Regional Water Supply
System, and whether such reliance gives rise to equitable rights and remedies
recognized under California law.

425. Plaintiffs further seek a judicial declaration determining the
respective rights, duties, obligations, legal relationships, priorities, and remedies of
the parties concerning the application of the doctrine of equitable estoppel under
California law.

426. Plaintiffs further seek a judicial declaration determining the
respective rights, duties, obligations, legal relationships, priorities, and remedies of
the parties concerning the application of the doctrine of equitable estoppel under

California law.

R. PRIORITY AND INTERACTION OF THE PARTIES' RESPECTIVE
RIGHTS (]9 290-291).

427. Plaintiffs reallege and incorporated herein by reference paragraphs 1
through 426.

428. Plaintiffs seek a judicial declaration determining the priority,
interaction, legal relationship, and legal effect of the parties' respective vested
water rights, riparian rights, pre-1914 appropriative rights (Exhibits G through N),
post-1913 appropriative rights (Exhibits O through Q), federally protected rights

associated with the Yokaya Rancho Mexican Land Grant (Exhibits E), equitable
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protections arising from long-established artificial conditions and settled reliance,
the Public Trust Doctrine, Article X, Section 2 of the California Constitution, the
doctrine of equitable estoppel, and the other rights alleged in paragraphs 290-291
of this Complaint.

429, Plaintiffs further seek a judicial declaration determining the manner .
in which those respective constitutional, federal, statutory, equitable, and
common-law rights and doctrines are to be recognized, reconciled, harmonized,
administered, protected, and enforced under California law with respect to the
Potter Valley Project, the Project Water Rights, and the Regional Water Supply
System.

430. Plaintiffs further seek a judicial declaration determining whether any
category of rights alleged in this Complaint possesses legal priority over another,
the extent to which such rights may coexist or must be reconciled and harmonized
under California law, the legal consequences of those priorities and relationships
upon the proposed transfer, modification, administration, surrender,
abandonment, decommissioning, removal, replacement, future operation, and
future management of the Potter Valley Project and the Regional Water Supply
System, and whether any successor, assign, transferee, or other person or entity
claiming through Defendant PG&E acquires such rights subject to the priorities,
limitations, burdens, obligations, and legal relationships determined by this Court.

431. Plaintiffs further seek a judicial declaration determining the
respective rights, duties, obligations, legal relationships, priorities, and remedies of
the parties concerning the priority, interaction, and legal effect of the respective

rights and doctrines alleged in this Complaint.

/1177
11117
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SECOND CAUSE OF ACTION

(Quiet Title to Vested Water Rights Appurtenant to
Plaintiffs' Real Property)

432. Plaintiffs reallege and incorporate herein by reference paragraphs 1
through 431 of this Third Amended Complaint.

433. The property interests that are the subject of this cause of action
consist of the vested water rights appurtenant to the respective parcels of real
property owned by Plaintiffs, including the riparian rights, pre-1914 appropriative
water rights (Exhibits G through N), and such other vested water rights
appurtenant thereto as may be established according to proof. The respective
parcels are more particularly described in Exhibits A through D, attached hereto
and incorporated herein by reference.

434. Plaintiffs are the owners of vested water rights appurtenant to their
respective properties, including, as applicable, riparian water rights, pre-1914
appropriative water rights (Exhibits G through N), rights appurtenant to lands
derived from the federally confirmed Yokaya Rancho Mexican Land Grant (Exhibit
V), and such other vested water rights as may be established according to proof.
Plaintiffs further allege that those vested water rights have been continuously
exercised for more than one hundred years under the long-established hydraulic
conditions intentionally created and maintained through operation of the Potter
Valley Project and the Regional Water Supply System.

435, Plaintiffs are informed and believe, and thereon allege, that
Defendant Pacific Gas and Electric Company ("PG&E") claims, or asserts the right
to claim, estates, rights, titles, interests, or other adverse claims affecting Plaintiffs]
vested water rights through its asserted Potter Valley Project Water Rights,
including its claimed pre-1914 appropriative rights (Exhibits G through N), post-

1913 appropriative rights (Exhibits O through Q), proposed license surrender,
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proposed transfer or modification of Project Water Rights, participation in the
Water Diversion Agreement, and the proposed decommissioning, removal,
modification, replacement, operation, administration, or other disposition of the
Potter Valley Project and the Integrated Regional Water Supply System. Plaintiffs
are informed and believe that PG&E claims the authority to exercise those asserted
rights in a manner that would impair, redefine, subordinate, diminish, or
otherwise adversely affect Plaintiffs' vested water rights appurtenant to their
respective parcels of real property.

436. Plaintiffs deny that Defendant PG&E possesses any estate, right,
title, interest, or adverse claim superior to, inconsistent with, or otherwise
impairing Plaintiffs' vested water rights except to the extent, if any, expressly
determined by this Court under applicable California and federal law.

437. An actual, present, and justiciable controversy exists between
Plaintiffs and Defendant PG&E concerning the ownership, nature, scope, extent,
appurtenant character, priority, exercise, enforceability, and legal effect of
Plaintiffs' vested water rights, and concerning Defendant PG&E's adverse claims
thereto.

438. Plaintiffs are informed and believe, and thereon allege, that unless
the respective rights, titles, interests, priorities, and obligations of the parties are
judicially determined, Defendant PG&E will continue to assert rights inconsistent
with Plaintiffs' ownership of their vested water rights appurtenant to their
respective parcels of real property (Exhibits A through D). Plaintiffs therefore seek
a judgment quieting title to those vested water rights as against the adverse claims

of Defendant PG&E and all persons claiming by, through, or under Defendant
PG&E.
-106-

VERIFIED THIRD AMENDED COMPLAINT FOR DECLARATORY RELIEF,
PRELIMINARY AND PERMANENT INJUNCTION; PRIVATE NUISANCE; TRESPASS; DAMAGES;

AND, PRIVATE ATTORNEY GENERAL DOCTRINE ATTORNEY FEES
FERC OPP (

00164



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

439. Plaintiffs seek to quiet title to the vested water rights appurtenant to
their respective parcels of real property (Exhibits A through D), as against
Defendant PG&E and all persons claiming by, through, or under Defendant PG&E,
as of the date this Third Amended Complaint was filed.

440. Plaintiffs seek judgment quieting title to their respective vested water
rights appurtenant to their respective parcels of real property (Exhibits A through
D) against all adverse claims asserted by Defendant PG&E and all persons
claiming by, through, or under Defendant PG&E, declaring the ownership, nature,
scope, extent, appurtenant character, priority, transferability, validity,
enforceability, and legal effect of those vested water rights, and further declaring
that Defendant PG&E possesses no estate, right, title, interest, or adverse claim
superior to Plaintiffs' vested water rights except as expressly determined by the
judgment entered in this action.

441. Plaintiffs further allege that their vested water rights have been
acquired, exercised, recognized, and relied upon for more than one hundred years
under the long-established hydraulic conditions intentionally created and
continuously maintained through operation of the Potter Valley Project and the
Integrated Regional Water Supply System. The existence and legal effect of those
long-established conditions upon the ownership, scope, and exercise of Plaintiffs'
vested water rights present actual controversies requiring judicial determination.

442. Plaintiffs therefore seek a judgment quieting title to their respective
vested water rights appurtenant to their real property (Exhibits A through D),
determining Defendant PG&E's adverse claims thereto, declaring the respective
ownership, nature, scope, priority, and appurtenant character of those rights, and

granting such further relief as the Court deems just and proper.

11177
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THIRD CAUSE OF ACTION
(Preliminary and Permanent Injunction)

443, Plaintiffs reallege and incorporate herein by reference paragraphs 1
through 442 of this Third Amended Complaint.

444, Plaintiffs are informed and believe and thereon allege that Defendant
Pacific Gas and Electric Company ("PG&E"), through its existing conduct and its
proposed surrender, transfer, modification, decommissioning, removal,
replacement, future administration, and future operation of the Potter Valley
Project and the Integrated Regional Water Supply System, threatens immediate
and irreparable injury to Plaintiffs' vested water rights appurtenant to their
respective parcels of real property (Exhibits A through D).

445, Plaintiffs' vested water rights are unique property interests for which
monetary damages do not constitute an adequate remedy because the threatened
injuries are continuing, irreparable, and cannot be fully compensated by an award
of damages.

446. Unless restrained by this Court, PG&E's proposed conduct may
materially alter, impair, diminish, subordinate, interfere with, or permanently
affect Plaintiffs' vested water rights appurtenant to Plaintiffs' real property
(Exhibits A through D), the Potter Valley Project, the claimed Project Water Rights,
and the Integrated Regional Water Supply System before this Court has finally
adjudicated the parties' respective rights, thereby creating the risk of irreparable
injury and rendering subsequent judicial relief inadequate.

447. Plaintiffs seek temporary, preliminary, and permanent injunctive
relief restraining Defendant PG&E, together with its officers, agents, employees,
representatives, successors, assigns, and all persons acting in concert or

participation with Defendant PG&E, from surrendering, transferring, abandoning,
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materially modifying, decommissioning, removing, replacing, administering, or
otherwise altering the Potter Valley Project, the claimed Project Water Rights, or
the Integrated Regional Water Supply System in any manner that would materially
impair, redefine, diminish, subordinate, or interfere with Plaintiffs' vested water
rights pending final judgment in this action, except as otherwise authorized by
order of this Court. |

448, The balance of hardships and the public interest strongly favor the
issuance of temporary, preliminary, and permanent injunctive relief because
preservation of the existing conditions pending final adjudication will avoid
irreparable injury, preserve the Court's ability to grant complete and effective
relief, and maintain the status quo while the parties' respective rights are judicially]
determined. The public interest further favors injunctive relief because this
controversy concerns the continued administration and protection of an integrated
regional water supply system serving substantial public and private interests.

449, The injunctive relief requested herein is intended solely to preserve
the existing conditions and maintain the status quo pending final adjudication of
the parties' respective rights and obligations, and is not intended to alter, expand,
diminish, or adjudicate the respective rights of any party before final judgment.

450. Plaintiffs have no plain, speedy, or adequate remedy at law because
the threatened impairment, diminution, subordination, or interference with
Plaintiffs' vested water rights, together with the resulting impairment of the Potter
Valley Project, the claimed Project Water Rights, and the Integrated Regional Water
Supply System, constitute continuing and irreparable injuries that cannot be fully
compensated by an award of monetary damages.

451. Plaintiffs are therefore entitled to temporary, preliminary, and

permanent injunctive relief, together with such further equitable relief as the Court
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deems just and proper, to preserve the status quo, prevent irreparable injury,
protect Plaintiffs' vested water rights, and preserve the Potter Valley Project, the
Project Water Rights, and the Integrated Regional Water Supply System pending
final adjudication of the parties' respective rights.

452. Unless temporary, preliminary, and permanent injunctive relief is
granted, irreversible actions affecting the Potter Valley Project and the Regional
Water Supply System may occur before final judgment, thereby substantially
impairing the Court's ability to afford complete and effective relief.

FOURTH CAUSE OF ACTION
(Private Nuisance)

453. Plaintiffs reallege and incorporate herein by reference paragraphs 1
through 452 of this Third Amended Complaint.

454. Plaintiffs possess vested interests in their respective real properties,
including the ownership thereof together with appurtenant riparian water rights,
pre-1914 appropriative water rights (Exhibits A through D), rights appurtenant to
lands derived from the federally confirmed (Exhibit V) Yokaya Rancho Mexican
Land Grant (Exhibits E), and such other vested water rights as may be established
according to proof, together with the right to the reasonable use and enjoyment of
their respective properties. Plaintiffs further allege that those vested water rights
have been continuously exercised for more than one hundred years under the
long-established hydraulic conditions intentionally created and maintained
through operation of the Potter Valley Project and the Integrated Regional Water
Supply System.

455, Plaintiffs are informed and believe and thereon allege that Defendant
Pacific Gas and Electric Company ("PG&E"), through its ownership, operation,

management, diversion, storage, release, transfer, modification, surrender,
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decommissioning, removal, replacement, and proposed future administration of
the Potter Valley Project, its claimed Project Water Rights, and the Integrated
Regional Water Supply System, has created, maintained, and threatens to
continue to create a substantial and unreasonable interference with Plaintiffs' use
and enjoyment of their respective properties and vested water rights.

456. Plaintiffs are informed and believe and thereon allege that Defendant
PG&E's conduct has caused, and unless restrained will continue to cause,
interference with Plaintiffs' reasonable use and enjoyment of their respective
properties by materially impairing, diminishing, subordinating, interfering with, or
threatening Plaintiffs' vested water rights and the continued operation of the
Integrated Regional Water Supply System upon which Plaintiffs have long relied.

457. Plaintiffs are informed and believe and thereon allege that the
foregoing interference is substantial, unreasonable, continuing in nature, and
harmful to Plaintiffs' property interests, and therefore constitutes a continuing
private nuisance under California law.

458. Plaintiffs have suffered, and unless restrained by this Court will
continue to suffer, substantial, continuing, and irreparable injury, including
interference with the use and enjoyment of their respective properties, impairment
of their vested water rights appurtenant to their respective properties, and other
injuries according to proof, for which there is no plain, speedy, or adequate remedy
at law.

459, Plaintiffs are entitled to recover all legal and equitable relief
authorized by law, including damages according to proof, abatement of the
nuisance, temporary, preliminary, and permanent injunctive relief, declaratory
relief as appropriate, costs of suit, and such other and further relief as the Court

deems just and proper.
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FIFTH CAUSE OF ACTION
(Continuing Trespass to Real Property)

460. Plaintiffs reallege and incorporate herein by reference paragraphs 1
through 459 of this Third Amended Complaint.

461. Plaintiffs possess vested inte;ests in real property located within
Potter Valley, along the East Fork Russian River, the Russian River, and other
affected watercourses, including appurtenant riparian water rights, pre-1914
appropriative water rights (Exhibits G through N), rights appurtenant to lands
derived from the federally confirmed Yokaya Rancho Mexican Land Grant (Exhibits
E), and such other vested water rights as may be established according to proof.
Plaintiffs further allege that those vested water rights have been continuously
exercised under the long-established hydraulic conditions intentionally created
and maintained through operation of the Potter Valley Project and the Integrated
Regional Water Supply System.

462. Plaintiffs are informed and believe and thereon allege that Defendant
Pacific Gas and Electric Company ("PG&E"), and its predecessors in interest,
intentionally acquired, constructed, owned, operated, maintained, regulated,
expanded, modified, controlled, and continuously exercised dominion over the
Potter Valley Project, including Cape Horn Dam, Scott Dam, Lake Pillsbury,
diversion works, diversion tunnel, powerhouse, canals, pipelines, approximately
eleven check dams, artificial channels, release structures, and related facilities
comprising the Regional Water Supply System.

463. Plaintiffs are informed and believe and thereon allege that Defendant
PG&E and its predecessors intentionally diverted, impounded, stored, regulated,
conveyed, released, and imported substantial quantities of Eel River water into

Potter Valley, the East Fork Russian River, and the Russian River watershed,
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thereby intentionally altering the quantity, timing, duration, velocity, hydraulic
force, sediment transport, groundwater conditions, channel ‘configuration, and
physical characteristics of the East Fork Russian River and downstream
properties.

464. Plaintiffs are informed and believe and thereon allege that the
intentional operation of the Potter Valley Project caused imported Eel River water,
increased streamflows, altered hydraulic forces, erosion, sediment transport,
groundwater changes, and other physical conditions to enter upon, pass across,
burden, invade, and physically affect Plaintiffs' respective real properties and
possessory interests without Plaintiffs' authorization, in excess of any lawful rights
possessed by Defendant PG&E under California law.

465. Plaintiffs are informed and believe and thereon allege that the
physical alterations produced by operation of the Potter Valley Project, including
increased flows, channel widening, channel deepening, erosion, groundwater
changes, and injury to downstream lands, were judicially determined following
trial in Thornton v. Snow Mountain Water & Power Company, Mendocino County
Superior Court Case No. 11,679. Notwithstanding those judicial determinations,
Defendant PG&E and its predecessors continued operating, maintaining,
expanding, regulating, and exercising dominion over the Potter Valley Project and
Regional Water Supply System for approximately another one hundred years.

466. Piaintiffs are informed and believe and thereon allege that Defendant
PG&E's continuing operation of the engineered hydraulic conditions comprising
the Integrated Regional Water Supply System, together with its proposed
surrender, transfer, modification, decommissioning, removal, replacement, and

future administration of the Potter Valley Project and its claimed Project Water
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Rights, constitute a continuing physical invasion of Plaintiffs' real property and a
continuing trespass upon Plaintiffs' possessory interests.

467. Plaintiffs have suffered, and unless restrained by this Court will
continue to suffer, substantial, continuing, and irreparable injury to their real
property (Exhibits A through D), possessory interests, vested water rights,
agricultural operations, groundwater supplies, and other legally protected property
interests, in amounts according to proof, for which there is no plain, speedy, or
adequate remedy at law.

468. By reason of the foregoing, Plaintiffs are entitled to recover damages
according to proof and to temporary, preliminary, and permanent injunctive relief
restraining Defendant PG&E from continuing or implementing acts that would
continue, expand, or materially alter the continuing trespass upon Plaintiffs' real
property (Exhibits A through D) and vested water rights until the parties'
respective rights have been finally adjudicated, together with costs of suit and
such other legal and equitable relief as the Court deems just and proper.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for judgment against Defendant PACIFIC GAS
AND ELECTRIC COMPANY ("PG&E"), as follows:

1. For a judgment declaring the respective rights, duties, interests,
priorities, legal relationships, and obligaﬁons of Plaintiffs and PG&E concerning
the vested water rights and other legally protected interests alleged in this
Complaint.

2. For judicial declarations determining the existence, nature, scope,
priority, validity, ownership, enforceability, legal effect, administration,
transferability, and continued protection of Plaintiffs' vested water rights and other

legally protected interests, including, as applicable:
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a. Riparian water rights;

b. Pre-1914 appropriative water rights;

c. Rights appurtenant to lands originating within the federally
confirmed Yokaya Rancho Mexican Land Grant;

d. Equitable protections arising from long-established artificial
conditions and settled reliance;

e. Such other vested water rights as may be established according to
proof.

3. For judicial declarations determining the existence, nature, scope,
priority, validity, ownership, administration, transferability, and legal effect of
PG&E's claimed pre-1914 appropriative water rights, claimed post-1913
appropriative water rights, and any other claimed water rights associated with the
Potter Valley Project.

4. For judicial declarations determining the respective priorities, legal
relationships, and obligations between Plaintiffs' vested water rights and PG&E's
claimed Potter Valley Project Water Rights.

5. For judicial declarations determining the legal effect of the long-
established artificial conditions intentionally created and continuously maintained
through operation of the Potter Valley Project and the Integrated Regional Wateﬂr
Supply System, including the equitable protections arising from settled reliance
and the extent to which those conditions must be recognized and protected under
California law before the Potter Valley Project or the Integrated Regional Water
Supply System may be materially altered, transferred, surrendered,
decommissioned, removed, replaced, or otherwise modified.

6. For a judgment quieting title in Plaintiffs to their respective vested

water rights against all adverse claims asserted by PG&E, declaring the nature,
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scope, priority, and legal effect of those rights, and adjudging that PG&E possesses
no estate, right, title, interest, or adverse claim superior to Plaintiffs' vested water
rights except as expressly determined by this Court.

7. For temporary, preliminary, and permanent injunctive relief
preserving the status quo pending final judgment and thereafter restraining PG&E
from impairing, diminishing, subordinating, interfering with, transferring,
modifying, surrendering, abandoning, decommissioning, removing, or otherwise
exercising, administering, or asserting any claimed Potter Valley Project Water
Rights in any manner inconsistent with Plaintiffs' adjudicated vested water rights.

8. For temporary, preliminary, and permanent injunctive relief requiring
that any future operation, administration, transfer, surrender, modification,
replacement, relicensing, decommissioning, removal, or other disposition of the
Potter Valley Project or the Regional Water Supply System be conducted in a
manner consistent with the rights declared by this Court.

9. For abatement of the continuing private nuisance created by PG&E's
conduct.

10. For judgment in Plaintiffs' favor on their cause of action for trespass,
together with all legal and equitable relief authorized by law, including damages
according to proof.

11.  For such declaratory and equitable relief as may be necessary to
preserve, protect, administer, and maintain the Integrated Regional Water Supply
System in a manner consistent with California law and the vested water rights
adjudicated by this Court.

12.  For such further orders as may be necessary to preserve the status
quo pending final judgment and to implement and enforce the declarations and

judgments entered by this Court.
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Exhibit “A”

All that certain real property situate in the unincorporated area, County of Mendocino,
State of California, described as follows:

Parcels 1 and 2 as numbered and designated upon the “Parcel Map of Minor Division
No. 165-73, Being a Portion of Lot 11 of the Pomo Subdivision filed in Case 1, Drawer
3, Page 94, MCR.” filed for record October 9, 1973, in Map Case 2, Drawer 22, Page

74, Mendocino County Records.

Excepting from Parcel 2 that portion conveyed to the County of Mendocino in the deed
recorded10/07/2015 as instrument No. 2015-13672, MCR.

177-040-04,09
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Exhibit “B”

All that certain real property situate in the unincorporated area, County of Mendocino,
State of California, described as follows:

The lands of the Richard LaMalfa and Bobbye LaMalfa, as Trustees of the Richard and
Bobbye LaMalfa Trust dated May 7, 2010 more particularly described on Exhibit “C” of
the deed recorded 5/19/2010 as instrument No.’s 2010-06526 MCR

186-030-01
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That certain real property situate in the County of Mendocino, State of California,
described as follows:

The lands of Eugene J.M. McFadden, Trustee of the McFadden Revocable Trust
dated July 17, 2013 more particularly described in the deed recorded 7/31/2013
as instrument No. 2013-11897 MCR, being the remainder of the lands acquired in
the deeds recorded in the Mendocino County official records on:

6/30/1972 as instrument No. 1972-25301
11/07/1973 as instrument No. 1973-50636
9/24/1974 as instrument No. 1974-66210
10/13/1982 as instrument No. 1982-13825
7/19/1985 as instrument No.1985-09933
7/19/1985 as instrument No.1985-09934
7/19/1985 as instrument No.1985-09935
6/15/1987 as instrument No.1987-10364
8/15/1989 as instrument No.1989-14632
6/30/1993 as instrument No.1993-13172
1/24/1997 as instrument No.1997-01069
8/14/1997 as instrument No. 1997-13321
6/10/1998 as instrument No. 1998-10472
6/30/1998 as instrument No. 1998-11814
10/01/1999 as instrument No. 1999-19134
10/01/1999 as instrument No. 1999-19133
1/29/2002 as instrument No. 2002-02350
1/29/2002 as instrument No. 2002-02351
9/28/2005 as instrument No. 2005-21176

Saving and Excepting from all of the above that certain real property conveyed to
Oscar’s Place Adoption Center & Sanctuary, a California nonprofit Corporation in
the deed recorded 4/22/2025 as instrument No. 2025-03291 MCR.

173-040-01 & 02; 173-030-01, 08, 18, 21 & 22; 172-300-01, 03 & 06; 172-290-03; 172-170-
05 & 06; 172-120-03

Exhibit C
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Recorded at the request of:
REDUOOD EHPIRE TITLE
12/30/2016 10:55 AN

Fee: $49.00 Pgu. 1 of 13

Order No. OFFICIAL RECORDS

Escrow No. :&::ggc?noiiegto:\t;lf - Clerk-Recorder

Loan No,

WHEN RECORDED MALL TO: l m m WH.W rﬁ n‘ll l”

Kerri F. Vau
940 Bel Arbres Road
Redwood Valley, CA 95470

SPACE ABOVE THIS LINE FOR RECORDER'S USE

MAIL TAX STATEMENTS TO: The undersigned grantor(s) declare(s);
mgoxg‘ DOCUMENTARY TRANSFER TAX $ 0 ~ R&TC 11930
SAME AS ABOVE
F[LE,D { ) Computed on the consideration or value of property
conveyed; OR

() Computed on the consideration or value less liens or
encumbrances remaining at time of sale,

GRANT DEED
FOR A VALUABLE CONSIDERATION, receipt of which is hereby acknowledged,
Kerri F. Vau, Successor Trustee of the Jack L. Cox Revocable Trust under Declaration of Trust dated September 6, 2006
hereby GRANT(S) to

Charles Vau and Kerri Vau, as Trustees of the Charles and Kerri Vau Living Trust dated November 13, 2015 ~ as Kerri Vau's
separate property

the real property the unincorporated area of the County of Mendocino, State of California, described in Exhibit A attached
hereto.

P U

Kerri F., Vau, Successor Trustee

10f13
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ACKNOWLEDGMENT

A notary public or other officer completing this certificate
verifies only the identity of the individual who signed the

document to which this certificate is attached, and not the
truthfulness, accuracy, or validity of that document.

State of California )
) SS:
County of Mendocino )

E E Z ¥ , ( ] ' \
On 2@ /)ﬂ before me Eﬁ&m QR M@SJ\QQ_ L_, a
Notary Public, personally appeared vy E. Vol ~ who proved to me on the

basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies) and that by his/her/their
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the

instrument.

ify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true

signature)

20of 13
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EXCEPTING THEREFROM THAT PORTION CONVEYED TO THE COUNTY OF MENDOCINO IN THE DEED
RECORDED NOVEMBER 6, 1974 IN BOOK 981 OF OFFICIAL RECORDS, PAGE 570, MENDOCINO COUNTY
RECORDS.

APN: 162-120-01
(The foregoing described Tract Twenty-Four is commonly known as “The Road N Property”):

Tract Twenty-Five:

ALL THAT PORTION OF THE FOLLOWING DESCRIBED PARCEL OF LAND LYING WESTERLY OF THE
WESTERLY LINE OF THE PRESENT STATE HIGHWAY #101:

BEGINNING AT THE NORTHEAST CORNER OF LOT 8, SECTION 2, TOWNSHIP 12 NORTH, RANGE 11 WEST,
MOUNT DIABLO MERIDIAN; THENCE ON THE EXTERIOR BOUNDARIES OF THE LAND TO BE DESCRIBED AS
FOLLOWS: SOUTH 78° 30 EAST 178.20 FEET; THENCE NORTH 24° 15' WEST 726 FEET; THENCE NORTH
62° 15" WEST 532 FEET TO THE CENTER OF THE RUSSIAN RIVER TOLL ROAD; THENCE ALONG THE CENTER
OF SAID ROAD NORTH 43° 15' WEST 1363.6 FEET; THENCE NORTH 45° 45' WEST 989 FEET; THENCE
NORTH 19° 46' WEST 515.8 FEET; THENCE NORTH 38° 48' WEST 431.4 FEET; THENCE NORTH 43° 44'
WEST 109 FEET TO THE INTERSECTION OF THE CENTERLINE OF SAID ROAD WITH THE NORTH LINE OF
SECTION 2, TOWNSHIP 12 NORTH, RANGE 11 WEST, MOUNT DIABLO MERIDIAN; THENCE SOUTH 88° 57
WEST ALONG SAID SECTION LINE 46.1 FEET TO THE NORTHWEST CORNER OF SAID SECTION 2; THENCE
SOUTH I° 03' EAST ALONG THE WEST LINE OF SAID SECTION 2, A DISTANCE OF 3168 FEET TO THE
NORTHWEST CORNER OF THE AFOREMENTIONED LOT 8; THENCE EAST ALONG THE NORTH LINE OF SAID
LOT 8, A DISTANCE OF 1320 FEET TO THE NORTHWEST CORNER OF THE EAST HALF OF LOT 8; THENCE
SOUTH ALONG THE WESTERN BOUNDARY OF THE SAID EAST HALF OF LOT 8, 941.82 FEET; THENCE
NORTH 54-1/2° EAST, A DISTANCE OF 1620.96 FEET TO THE POINT OF BEGINNING, AND BEING
COMMONLY KNOWN AS THE "CROHN RANCH" ON RUSSIAN RIVER.

EXCEPTING THCRLFROM THE-TOLLOWING: -+ +=s — = == oo e B ST S R

1.) LAND DESCRIBED IN JUDGMENT OF CONDEMNATION ISSUED OUT OF THE SUPERIOR COURT OF
THE STATE OF CALIFORNIA IN AND FOR THE COUNTY OF MENDOCINO, DATED JUNE 21, 1887,
RECORDED IN LIBER 42 OF DEEDS, PAGE 450, MENDOCINO COUNTY RECORDS, WHEREIN CLOVERDALE
AND UKIAH RAILROAD COMPANY WAS PLAINTIFF AND C, CROHN ET AL WERE DEFENDANTS.

2.) BEGINNING AT A POINT ON THE CENTERLINE OF THE TRACK OF THE SAN FRANCISCO AND NORTH
PACIFIC RAILWAY OPPOSITE THE MOUTH OF A SMALL RAVINE AT PIETA STATION; RUNNING THENCE
SOUTHERLY ALONG SAID CENTERLINE 200 FEET; THENCE AT RIGHT ANGLES EASTERLY 4 4 FEET; THENCE
AT RIGHT ANGLES NORTHERLY 100 FEET; THENCE AT RIGHT ANGLES EASTERLY 56 FEET; THENCE AT
RIGHT ANGLES NORTHERLY 300 FEET; THENCE AT RIGHT ANGLES WESTERLY 100 FEET TO THE SAID
CENTERLINE OF TRACK; THENCE ALONG SAID CENTERLINE OF TRACK SOUTHERLY 200 FEET TO THE
POINT OF BEGINNING.

3.) ASTRIP OF LAND 50 FEET IN WIDTH, COMMENCING AT THE CENTER OF THE WEST END OF THE
ROAD COMPANY'S BRIDGE ACROSS RUSSIAN RIVER AND FOLLOWING THE HIGHLAND SPRINGS AND
SQUAW ROCK TOLL ROAD COMPANY'S PRESENT ROAD (AS LOCATED SEPTEMBER 27, 1895) ACROSS SAID
LANDS, EAST TO THE EAST BOUNDARY LINE OF THE LANDS HEREINABOVE DESCRIBED, 25 FEET WIDE ON
EACH SIDE OF THE CENTER OF SAID ROAD AND BRIDGE.

12 0f 13
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4.) THAT PORTION OF LOTS S AND 10 OF SAID SECTION 2, LYING WEST OF THE WESTERLY BOUNDARY
LINE OF THE NORTHWESTERN PACIFIC RAILROAD COMPANY'S RAILROAD RIGHT OF WAY.

5.) APARCEL OR TRACT OF LAND IN LOT 9, SECTION 2, TOWNSHIP 12 NORTH, RANGE 11 WEST, MOUNT
DIABLO MERIDIAN, DESCRIBED AS FOLLOWS:

BEGINNING AT A POINT ON THE SOUTHERLY LINE OF THAT CERTAIN TRACT OF LAND CONVEYED BY J.D.
STEVENS TO THE SAN FRANCISCO, AND NORTH PACIFIC RAILWAY COMPANY, BY DEED DATED
SEPTEMBER 2, 1891, RECORDED SEPTEMBER 7, 1891 IN LIBER 55 OF DEEDS, PAGE 131, MENDOCINO
COUNTY RECORDS, WHICH POINT IS THE EASTERLY END OF THE SECOND COURSE IN SAID DEED, AND
RUNNING THENCE AT RIGHT ANGLES NORTHERLY ALONG THE EASTERLY SIDE OF SAID TRACT 100 FEET;
THENCE AT RIGHT ANGLES EASTERLY ALONG THE SOUTHERLY BOUNDARY OF SAID TRACT 56 FEET TO
THE EASTERLY LINE OF SAID TRACT; THENCE AT RIGHT ANGLES SOUTHERLY 100 FEET; THENCE AT RIGHT
ANGLES WESTERLY 56 FEET TO THE PLACE OF BEGINNING.

6.) ANY PORTION LYING WITHIN LOT 12 OF SAID SECTION 2.

7.) THAT PORTION DESCRIBED IN THE DEED TO THE STATE OF CALIFORNIA RECORDED JULY 2, 1991 IN
BOOK 1918, PAGE 133, MENDOCINO COUNTY RECORDS.

APN: 050-230-05, 050-230-21 and 050-240-16
(The foregoing described Tract Twenty-Five is commonly known as “The Pieta Creek Property”):

13 0f 13
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. 4 R Thomes : -

Sophronia E Thonss

P =T Ty

State of: California )

County of Mendooino.) ss \
On this 7th day of Maroh,lQQG,beforé Perle L Taylor a Notary Publ\i,c in and for said County

and Stato,person&lly appeared J R Thomas and Sophr:onia E Thomas,hls wifa, known t0 me to b

the persons whose names are subscribed to and vho executed the within inutrment and they

acknowledged to me that they executed the same.

IN WITNESS WHERBOF I have hereunto set my hand and seal the day and year fn this

dertifioate first above written.

(seal) Perle L Taylor.Notary Public

! Recorded at Request of Wells Fargo Co by C Mar 21 1906 at 10 min past 3 P.M.

7
County Recorder.

===00000~~=

THIS INDENTURE,Made this 3rd day of March,1906,Between J & Thomas and Elme Thomes

(nis wife) of Mendoeino County,California,the parties of the first part and SNOW MOUNTAIN

WATER AND POWER COMPANY, A Corporation,organized and doing business under the laws of the

State of California, of the City and County of San Francisco,State of Califoruia,the party

of the second pert,

WITNESSETH: That the parties of the first part,for and in consideration ofthe sum
of Ten ($10.00) Dollars,Goid Coin of the United States of Ameriea to them in hand paid

by the sald p arty of the second part,the receipt whareof is hersby acknowledged,do by

these presents grant, bargain, aell convey and confirm unto the said perfy of the second

part,and to its successors and asssigns forever, all of the Water Rights and Water Locations

v in and to the waters of South Esl River or the tributaries thereto in Lske and Mendoe ino

‘FCOunties State of Californis and pertioularly &ll:thecfights of svery kind acquired by J G

{ Thomes by virtue of thet certain appropriation of the waters of South Eel River and its

: tributaries,being Ten Thousand (10,000) Minsrs inches,mede on the 10th day of April,1ges

i

ésnd regcorded on the 18th day of April,1905,in Book "1" of Water Rights at page 144, Records)

:; of liendoecino County.

70 HAVE AND 70 HOLD, all and singular the said premises together with the appurtena ces

%unﬁo the said party of the second psrt its successors ard assigns forever.

IN WITNESS WHEREOF,the said parties of tne first part have hereunto set their hands

glnd sgal the day and yesr First above written.
i

J G Thomas

Elme Thomes

State of California )
County of Mendocino ) ss
Oon this 7th day of March,1906,before me,Perle L Taylor,s Notary Public in and for .

seid County and State,personally appeared J G Thomas and Elma Thomas,his wife, known to me

to be the persons whose Namés are. subscribed to and who executed the within - instxument

and Approprietions of evéry kind end nature owned or cleimed by the perties of the firast part

FERC OPP 000207
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and they aocknowledged to me that they executed the sare.
IN HI'I‘NESS-WEREOF I have hereuntd set my hand and sésl:tHe day and year in this
certificate first above written.
» {seal) ’ ) Perle L. Taylor

Recorded at Request of Wolls Fargo Co by C:Mar 21 1906 at 10 nin past 3 P.M.

N . - County Recorder.

~===00000-~~

THIS INDENTURE,Made this 3rd day of Marsh,1906, iaatween W P Thomas and Sallie
L Thomas (his wife) of Mendoeino CountyjOalifornis,the parties of the first part,and SNOW
MOUNTAIN WATER AND POWER COMPANY, A Corporation,organized and doing business under the
laws of the State of California, of the City and County of San Francisco,State of Caiiforrél
the party of the secornd part, WITHESSETH: That the parties of the first part,for and
in consideration of the sum g‘i’"’:($10.00) Dollars,Gold Coin of the United States of
America,to them in hand pald by the said party of the second part the receipt whereof
1§ hereby acknowledged,do by these presents grant, bargain, sell, convey end confirm

unt.d the said party of the second part and to its successors and assigns forever,all

of the Vater Rights and Water Locetions and appropriations of every kind snd nature
owned or cléimed by the parties of the first part,in end to the waters of Scuth Eel

gf/mfo & ’&z/ﬁ%f;zv-é—
River or the tributerles therete in Lake and Mendocino Counties{\and particularly all the

righte of every kind acquired by W P thomes by virtue of thet certain sppropriat ion

: of the waters of South Eel River and its tributaries,being Fifty Thousand (50,000} miners

inches,made on the 10th day of April,1905, and recorded on the 18th day of April,1905,

R

in Book "1 of Water Rights, at page 146 Records of mendoeino County.

* TG HAVE AND T0 HOLD, -all and singuler the said premises,together with the appur-~
tensnces,unto the saild party of the second part its successors and asslgns forever.

IN WITNESS WHEREOF,the seid parties of the rirat part have hereunto set their hands

and seals the day and year first ahove written.
W P Phomas

’ Sallie L Thomas
State of Celifornie )
County of Mendocino )} ss
fi On this 7th day of Mareh,1906, before me, Perle L Taylor a Notary Publie in and for I
‘:, ' the County of Mendoeino,State of+ California,personally appesrsd W.P.Thomas and Sallie
L Thomas,his wife, kaown to me to be the persons whose names are subscribéd to and who
executed the within instrument and they acknowledged to me that they executed the same,

IN WITNESS WHEREOF I have hereunto set my hand and seal the day and year in this

gertificate first above written.

e {seal) perle L Taylor Notary Publie
Recorded at Request of Wells Ferge Co by C Mer 21 1906 at 10 min past 3 P.M. }
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and they scknowledged to me that they executed the sara.

IN WITNESS~WEREOF~i have hereunto éet my hand and séél:tHe day and year in this
sertificate first above written.
= {seal) : ) Perle L. Taylor
Recorded at Request of Wells Hargo Co by C:Har 21 1906 at 10 nin past 3 P.M.

- . . County Recorder.
~=e=00000=~~

THIS INDENTURE,Made this 3rd day of Mereh,1906, iietween W P Thomas and Sallie
L Thomas (his -wife) of Mendoecino Countyj0alifornia,the partjes of the first part,and SNOW
MOUNTAIN WATER AND POWER COMPANY, A Corporation,organized and doing business under the
laws of the State of California, of the City and County of San Francisco,State of Cniiforqﬂ
the party of the second part, WITHESSETH: That the parties of the firat part,for and
in consideration of the sum glf",\/( $10.00) Dollars,Gold Coin of the United States of

Americe,to them in hand paid by the said party of the Second part the receipt whereof

1§ hereby acknowledged,do by these presents grant, bargain, sell) convey and confirm

H
% unto the said party of the second part and to its successors and &ssigns forever,all
{ of the Vater Rights and Water Locations and appropriations of every kind snd nature
omed or claimed by the parties of the first part,in and to the wators of: Scuth Eel

J/(/Z(/ » )é»l/:izfif"{{“
River or the tributaries therebo in Lake and Mendoeino Counties Aund particularly all the

rights of every kind acquired by W P thomes by virtue of thet certain lppropriution

; of the waters of South Eel River and its tributaries,being Fifty Thousand {50,000} miners
b inchea,made on the 10th day of April,1905, and recorded on the 18th day of April,1l905,
; in Book "1" of WateT Rights, at page 146 Records of mendocino County.

4 ' TO HAVE AND T0 HOLD, -all and singular the said premises,together with the appur-

tensnces,unto the said party of the second part its successors and assigns forever.
IN WITHESS WHEREOF,the said perties of the first part have hereunto set their hands
’ and seals the dey and year first ebove written.
3 ; W P Phomas
; Sallie L Thomas

Stete of Californie )

County of Mendocino )} ss
On this 7th day of Mareh,1906, before me, Perle L Taylor & Notary Public in and for A

the County of Hendocino,State of California,personally appeared W.P.Thomes and Sallie

I, Thomas,his wife, kaown to me to be the persons whose names are subscribéd to and vko

executed the within instrument and they scknowledged to me that they exeouted the same.
IN WITNESS WHEREOF I have hereunte set my hand and seal the day and year in this

certificate first above written.

(saal) perle L Taylor Notary Publis

Recorded at Request of Wells Fergo Co by C Mar 21 1906 at 10 min past 3 P.M. 3
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THIS INDENTURE,Nade this 3rd’ dey of Meroh,1006, Between W W Van Arsdale-and Nellie

¢ Ven Arsdale (his wife) of the city &nd County.of San Francisco, Btate of Calirorniu,the
parties-of the firat part and SNOW MOUNTAIN WA(ER AND POWER GOMPANY, A oorporation,organa7
and doing business under the laws of the Stateof California,of the city and Qounty of

San Franciseo, State of Cnlirornia, the porty of the first parc,

WITNESSETH: That the perties of the first part,for and in’ uonsideration of the sum o
Ten (410.00) Dollars; Gold Coin of the United States of Americs, to them in hend paid by "
said yarty of the second part,the receipt whereof is hereby scknowledged,de by thess
presenta. grant, bapgein, sell, convey and econfirm unto the seld party of the seaond part
and t0 its suécessora and assigns forsver, all of the Water Rights and Water Loeations
and Appropriations of every kind and nature owned or oclaimed dy the parties of the first p
in and to the waters of South Eel River ox the tributaries thereto in Dake and Mendosino
Countles State of Californis,snd particulerly all the rights of every kind scquired by Wy
Ven Arsdale by virtue of thet. certain appropriation of the waters of South Eel Rivexr
and its tributaries,being Twenty Thousend (20,000) mine-s inches,made on the 25§h day of
July,1905, and recorded on the 3lst day of July,1905,in Book "1* of Water Rights at
Page 150,Records of Mendoeino County. '

70 HAVE AND-TO HOLD, all and singular the said premises, together with the mppurtensjic.
ea,unto_the seid party of the second pArt,its succemsors and assigns forever.

IN WITNESS WHEREQOF, the sald parties of the first part have hersunto set their hands
: and %enls the day and year first above written. ) a
W.W.Van Arsdele
: . . Nellie C Van Aradale
; Statg of Califomis )

City and County of San Franeisco ) 8a

On this 5th dey of March in the year One Thousand Nine Hundred and Six before
me, Adeline Copeland, a Notary Public in and for said City and County, residing therein,
duly comuissionsd and sworn,personslly appesred W W Van Avsdale and Nellie C ¥an Arsdsle.
his wife,.known_to g to be the indiviguals described in, whose nawes are subseribed
J t0 and who executed the arnexed instrument .and they aekﬂowledged to me that they executed
vthe aame .,

Iﬁ WITNESS WHEREOF, I have hereunto set my hand an& affixed my officisl seal at my
office in the City end County of San Franctsco, the day and year in this Certifioate
‘first sbove written. .
{meal) " Adeline Copeland Notary ﬁublic in and for thd

} City and County of Ssn Franoisoo,State of California,
My oommieaionneipiresvusyv27th, A:D.1909,
Recorded at Fequest of Wells Farge Co by C Mer 21 1906 at 10 min past 5 P.M. .

_%fzfm@f/ﬂﬂm.__,
County recoxder.
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For

Mre. Catherine Stcckel
Le Js Pahl

We do Schililing

Rasmus Zisrienson

A, Eegli

-
L1

Potter Velley Irrigztion Tistrisct {an interestsd

. €. Brizes
Joan Hughesg
Zd ilzrch
Jares Zddy

F.

Owsn mugch

He &, Zurdeck
He e Ingels

kussel Sreancer

S.

0. Holme
Ea. K

‘wﬂ L]

G. R, anc Jermzn Z. Grock
State Fish and Gere Commission
EXASIN®R: Edward Hyatt, Jr., Chief cof Division of
of Public «orks, State of Celifornia

e ajll ar‘ﬁt

Snow sountazin Water and Jowme
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rederated Toomercial
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City of Turexs
Humboldt Coeunty Farm 3urean
Redw cou unaﬂ+ T
I. e

Oommeyroa
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Le e
Virginis
L. J.

Lasinug Lorisnsen
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er CombDeny

Fedwood Lunber Comzany

of Huwnboldt County
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Ferndale Board of Trads

¥. W. Hesinzsen snc 60 others
Jumes Dawkins snd 3% gtuers
Jozeph A. Goenzoll and 23 ctners
ile L. Clausen

Peterson Rrothers

lie B. a3t
H. Hauck
Jaso“ F. Gc.,s W38,

Wie Co X055
Ve {;‘ﬁ-j':]‘bﬂrii
Anton Tedson

C. Eo Bryant

1rse V. Holines and Z£ ¢thers

Mrs. Joszepnine Pedrottl and 19 others
John T, Clezon

Mrs. Catherine Stocksl

Je T Peul
We Je Schilling
V. Pedrotti, Sr.
Je. A. HRegli
Faul Z. Mudgett and 62 others
Jrg. Re A. Salliharn and 20 sthers
Rogrd of Trade of Altc

Percy J. 3rown

Puter and uinn ty
Je Fe =muinm

and
Felgon and Ricks

L.
[P P U S S R s T W Nt St Sormr? St P gyt Wik et B St ot e

Pagific Lumber Jompany E. C. delson
County of Humboldd Jonn Fe «uinn

Potter Valley Irrigetion District, an

EXAOHERy Zdwerd Hyatt, Jr., Chisf of DI
of Patliic Vorks, Stiate of Ca

SERTENTY AT TR pfr)frIC“

JE . B SR WIS T 4 S

dpplication 4758,

Ao}

e e e isticn 4785 vwas Fi

J—

FA¥RDI &1 The

Giotae Boosn Del

varsion 10 storags from tae pame

for power purncoses, The water iz to be gtor
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The proposed appropristicns under this application sre to be wsed
in counection with a single ccmprenensive electric power developuent on the
South Xel River snd Russisn River heretofore ovartially completed by the ap-

plicant and %0 be described hersafter. Thne wafer to beo sfored in Lake Fil

P
e

e
|_.l

<

bury is to be used under thisc epplication thrcugh & puwer houss to be lo=-
cated at the Scotd dem and returned at ihe tall rade of this power house 1o
the South Bel River., 1t will then pass down the nziural chergiel) of the
South Eel River to¢ the Van Arsdsle dam. At the Van drsdsle dam water will

be diverted at ithe rate of 400 cubic fzet per sacondi. Ohis water so diveried

e

will consist of either the direct flow at that point or the water relesszed
from Lake Pillgbury or both., It will tnen be passed throucgh the Potter
Valley Power House where 1t will be utilized for the development of elec-.
tricel ensrgy under Application 1719, Parmit 781 and, with the excewntion of
& ceriain smount of water winich will be diveried for szricultursl purposes

Fl o1

in Potter Valley under App.ication £581 hereinafier ioscribed, will be con-

g4

ducted by & system of counduits and twinels to the Toyote Valley Power House
which 1t is proposed to construct onm Lot 96 of Ine Youayo fGrant woere it
will Pe sgain used for the development of povwer. Thne water will then be
returned o the Zost Fora of fhe Hussian XHiver at the i2ailrace of the
Coyote Velley Pover Houge and is tnersgaiter "to be uscd for such purposes,

municipal, agricultursl or otherwise, for which eppllicant now has or here-

% o Sy ™ i g Py oy Tl i e ERR TR R AL
eiter may secure s sermit or sermite from the Divislos of Vster Fluohtetrry,
£3 originaelly Tilec tne saeagson of diversian o gsornse nzoaed in

-
)

¥

;

l
I
k
¥

tnat tne secson of diversion he

- o e e AT R T (P,
LI RUGL Y Ui 13U ol oennn

gruer 1s
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season and the epplication kag been amendsed sccordingly.
Urnder date of Ipy 18, 1SZ6 thig oifice was informed by the appli-
cant that the Snow Ilountain Water end Powsr Company was not ssiting permis-

sion to take out of the South Eel River watershed sny waier whalsoevsr,

either normal or fleod waters, which it wss net elresdy autnovrized to take

therefrom.
The application wen protezted by the following zarticu:
SOTESTAS TATE CF »
Otto E. and Herman E. Grock Gl Delf
¥me W. MoCreary S liend
S. O. Holmes ‘ I~16~26
Fish snd Jame Commission (8%eais of Califernis) 4u29=26
Loleta Roard of Trade L F 025
Metropolitan Hedwood Lumber Coudsny LwZD=26
Zureks Chamber of Commerce 4=m30=E25
. Humboldt County Federated Commercial Zodies G S S 25
Arcata Chraber of Comnmerce LmElm L0
Town of Fervdzle NG YA )
Pacific Luwsher Jompany Gell=gf
Haamond Lumhber Jonpany G QU~ED
Fortuna Buginess Lien's b4m B0m Z0
Fortuna Board of Trusts: G 0= BH
Eokert A. Lelloy and 19
texmayers of Hurbol L=Zuwib
L. He Bﬂ:ngscen and 1X3 o
texpesyers of Zwwbold! lounity Galde=ih
Fedwood C“anmr Americen igsocistion of Inzinsers Ao 30 25
Fwnbol T County Farm Furasu 4=EC20
Oity of ZIureka 4=SU=06
T""!’olcl‘" County PR S AT-S
rercy J. Brown _ ' L BlimiD
uolamq State lk Productis Company Bw 1=i5
umboldt 4 G soniat )
T

G BmEG
Ge e
e [
e
. is“
. Fim
Cente mnd
4
Eo
Fm
[
e
.f_-;..
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We Jo Schiiliing B~ Twib
Rasmus iortenzen b~ &=iB
Potter Valley Irrigation District and

various land ownsrs {Pretest withdrawn) Tei=i8
Venture Fie: and Gane Azsociation Gl
North Sonoaa County Fish and Jzue Coumnission P=pB=i7

jas

plication 54661

Under this appiication, filed Aunsust 15, 1987 by the Snow Houn-
- ? r "T

it iz

'U
l
bt
o
2
o
o
£
in
o
i
m
ot
o
=
{0
’.—!

tein V¥ater and Power Company ready appro=-

-

pristed for pewer purpcges and ussd wder permits previcusly issved for
the additionsl purpose of irrigeticn.

It is proposed to store 4500 sore feet par anmum of the waters
of the Scuth Eel Liver in L"“e Pillsbury from ebout lovember lst to about
June 1st of esch sesson from which reservoir, when needed, it will be pezazed
down the channsl of the South Zel River to Lake Van Arsdsle st tne Cape Horn
or Van Arsdale dam wnieh is fhe first peint of rediversion. The waier is
then to be diverted through tunnels and penstccks snd used for power pur=
poses in the Potter Vealley Iower House, from wnish it is fo be condustsd
in a concrete tailrece sturcture to the point of second re~diversion where
the water will be diverted from each side of the tailrace into the ditches
of the Potter Velley Irrigetion District. The storage d&;, rediversion danm
and the gecord point of rediversion, including the teilrgce and irrigation
gutlet have nil bgen congiructed snd used in the past. The eppiication is
really for a portion of ine waler heretofore used for poﬁer purposes. This

epplicaticn wes nuot protested.

s N Y S AT ST - S
}.—A"DM FURY- e SR o | ‘l*; e 2 AN ed i ’)bl
T3 L AL 5 B I P B vy w g g A PR Tyn A e
Applicaeticon 4788 was completsd In eccordenls wiitn thz wnter Jom-

misgion Act and the requirssents of the Fules snd Foouwlations of tne Divi-

i)

sion of Water Rights and being protested was set for a public nearing at the
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Court Hoom of the Courthouse, Uklah on July &Y, 1926 at 3:30 ctelock A

0f this hearing the anplicant and those of the protestanits who filed protests
prior to this hesring were duly notified.

The gtiempt of the Snow Mountgin Water ard Powsr Coapeny te limit
the applicstion by the letter dated Ly 19, 1986 above referred i¢ was somee
what in accord with & permit issued by the Division on Appiication 1934 filed
July £3, 1920 by that compainy.

The hearing held on July 29, 19&6 tnerefers weay conpidered as
limited by the statexent of the spplicant thai it did znot intend to taxe out of
the South Eel River watershed eny weter which the applicant wag not slready
authorized to take under prior rights. At the hearing the protestants ob=-
jected %o its consideration on the ground of the smbigulty of such a siate-
ment and contended that a hearing should be held on the issue cof the amount
to which the applicsnt wes entitied under its existiug rignts for power pur-
poses. The earlier precedent of the Division haviag heretofore issued a
permit with the ambiguous languege was considered at ithat time to constitute
a precedent for holding the hearing on thet ®asis but after “he Learing was
held the pozition of the protestanis was éiven very thorough ¢cnsideration
erd finally it was concluded upon the advice of the aitorney for the Divi-
sion that the proper course of the Divisicn of Water Hightes was te consider
this eppiication as one for unapproprieted water in ihe smounts stated therein
end that such an smiizuous siaterent 23 hed been used heretofore was not in
aoacrd with tne intent of the law,

d Y s A e N TR R Lo
Since the I0rmer ROnILiy RO OLRDL CUNELLE L

L]

- 3 A . o oy
2 bons Lide proles

basis snd since there we

to rerear the stpiication simply on tha basis as stated without regord 1o awy

A

-
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former rights claimed. The public hearing was set at the Council Chauber
of the City Fall on August 30, 1927 st 9:3C otclock AL Of %his nesring
applicant and protegtants were duly notified.

With the conzent of the interested psriiew lrplication 5661 was
included for hearing st this time.

TR TR
.[LC{? “-it..irfﬂ

The proteste filed in the msatter of Applicstion 4753 were yumerous
and without going into detnil as fo0 the grounds Of gaon individesl one it
wmay be said that in general the protestants alleggw-

1. Interference with riparian rights.

2. ‘The propoesed gpproprietion whiéh gseekg to divert waier from the
watershed of the Fel River %o the watershed of the Russian River to
the detriment af the Eel River wetersied is illegal snd agzinst es-
teblished principles of lew and publiiv policy a5 the commanities
in the Eel Eiver basin are ensitled to the wuse of their own naturail
resources ¢ epsist in thelr future develiopment.

3. That the plant, vegetable mnd tinber life aslong the gizresm will
be seriously injured,

4, That the rainfall in Horthern Calitorria will be reduced.

Da Thet the propesed diversion woulid intsrfere with ihe fsvorable
gonditions of heelth snd ganitation thei nave heretofore existed

in Humboldt County.

+

£

6. Tnet the swoaaer flow of the South el river would nave 3o be

utiiiz8d by tre mnniice
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propesed reservolry snd S5yiio.s 4@ oa Wohols are ot

RS A

. . cpias . . e
to impound surficient rlecd waltars t¢ meel the cemands of iee appii-
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7. That the method of confining snd impoundinz the weler would
ondanger the bridges snd property of Hawboldit Jounty =ad itsg
citizens in the bed end slong the banks of B2l River.

g, That the fish - life and nevigetion on the 2el Ziver woul
e injured.

Fe That the project of the appliscent is sypeculstive.

DPRICE RIGNIS 0LATIOD TV S3DLICLN

Cidnd e idendoadesd DL Sl as SR

Rigonts initisted nrior to ensoimsn

Applicant bases a claim of right to divert 400 cubic feet per

-

second of the waters of the South Terp—of-%me E=l River upon sn appropria-

tion initiated July k5, 1905 by one W. %W. Van Arsdsle for Z0,000 miners
incheg to be diverted from the South Fork-ef-dhe el Hiver z% 2 noint in

the SWE &\

Section 29, T 18 X, X 11 ¥, {.D.B. & I, for the purpose of
generating electrical power and for irrigation purposes in Toiisr Valley.
The notice of approprietion was recorded July 31, 19CH in Beook 1, raze 150,
Mendocine County Xecords. 4 relocstion dated Auxust 19, 1200 and recorded

iy

in Book 1 at page 150 lendoscino County records is virtuslly tho sume,
The Caps Toeran or Ven Arsdales dem wes completed irp 1304 or 1207 and

from that time the arpiicent cisims to nave approprissed &1l of the normal

flow of the South Perk of-the Lel River ror the purpose of developing power

in Potter Velley with the =xception of £ cubile fset per second, this swount
heving been decresd by couri erder to ¢nos S. Ol {Zue o

E54. )
Tisnts initisted o o oannat of tee Tntor O i .

This sppliceation was filed larch li, 1%20 and on ovomber &, 1YC0

was approved by the issuance of Permit 781, Under the torne of this pornmid
B d FERC OPP 000222




the Snow Ilountsin Water end Power Coumpany was granted the privilege of

gppropristing 215,000 acre feet ner ennum of the wsiers of ths South
York.of-tre Tel River to be diverted from sbout wovember lst to sbout
June 1lst of each szason for powsr purposes, Tane wabtsr weo 9 be stored
in Lake Pillsbury winich was to he creeisd by Scotis Dom construacted on
the South Feork-of-the el Hiver sbout eignt miles above the Van Arcdale
dam, Under the terms of fthe permit the waiter wos to be relezsed from
storage &t & rate not to =2yceed 400 cubic fsel p2r gecond. After lenv-
inz lake Piilsbury the waler was o pass down the naturel CShannel of zhe
South Fork.of--the Eel River to the Van Arsdele dam where it was to be re-
diverted through & tunnel znd pipe line and passed throush the Poiter
Yalley Power House which is located in the Ve of Section 6, T 17 ¥, R 11 W;
M.DB. & M, and returned tc¢ & tributary of the Pussien Eiver within the
geme quartsr geetion.

Application 1720,

Thig apprication was also filed larch 1z, 190 and is the counter-

part of Application 1¥19, it being for the same quantity of water from tne
same source anc to be diverted by the same ncaans as the water %o be diveried
-under jipplicatsion 1719, It differs however from Ippiication 1712 in inst
the proposed use was for manicipsal sand industrisl uae‘in the vicinity ef
Cskland, the waters to be diveried thence by & caunal igading from ithe Potier
Valley Power House., The applicetion was approved on April 9, 1921 by the
izguance of Permit &tid,

Avplication lR.i4,
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propriation of 40U cu
Fork of the Zel fiver at the Ven Arsdale dam of which amount &1ig,L00 azre

=10~
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feet per annum was the sazme water wnich i% was propossd to divert to stor-
age under Applicstion 1720, Permit 858 and gsccording to the applicaiion i%
was not intended to divert more water than tne amount to woich the Gompany
wag entitled wuder its existing rigats for power purposes. It was pro-
posed to relesse & sufficient smount of the water stored in Leke Pilllisbury
to maxe up theo deficiency in the suphly st the Van frsdale dam. Yater was
to be diverted st the Ven Arsdale danm snd conducted To the Potisr Vailey
Power Rouse where it would be utilized for the generation of elsctirical
enerzy under Applicetion 1¥19, Perwit 781. F¥rom the tailrace of this power
plant it was proposed teo conduct ithe water throush & pipe line 120 miles in
length to a nuwher of reservoir sites in the viecinity of the Zast Bay cities
where it was proposed %o utilize the waters for manicipal purpesss. The ap=-
plication was approved on April S, 1921 by the issuance of Fermit 857 for sn
smount net %o exceed "the smount to which the spplicant is entifled under
its existing rights for power purposes exclusive of storage”,

WAL SR SUZPLY

The drsinage area of the South Fork eif the Tel River above the
Van Arsdale dam i sbout 330 sguare miles, or less than one-tenth of thé
ares of the Eel River watershed lying sbhove the maein sgricultural lands in
Fusboldét County. It is estimated from the records of the Waler Fssources
Branch of the United States Ceocleogical 3Survey thei this $20 sguare miles of

watershed contributes spproximately one-tenth of the mean sessonal flow of

ha Kel Biver whicn, acsorddine to Rulletin § of vhe Tivisicon oF
12 L8s K 3 )
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matsly 9,040,000 acre feed. Tne amonnt of walter wnloh 1t 1o proo

gstore under Azplicoztion 4¥d8d ls moproxinately =il V00 sere Jues or ghout c.E0

~1ll=- .
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Foric~ef-the Tel River sbove the Van irzdsle dam,

Assuming that the direct flow and Giversion to steorage is suen’

that the zppliicent will be able $o¢ divert 400 cubic feat

tinwousiy tnhrough the Ven Arsdale tunnel, the tofal nunual

=)

be spproximately 292,000 scre feet wiaich amount is less

segsconel flow of the e velow its Junction w=ith

Fork or less than ECL of the estinated sssan seasonsl flow

[aar 11 9

of-thes Fel Biver at the Van Arsdsle

RIOR T Ii"W'S oivs . BOL BIVER
According to the records of this office, @op

the waters of the Eel Kiver have been

Der gec

- e
than &k

h

Q

ond con=
diversion will
of ithe mean
the Yan Duzen

f ihs South Fork

sropriative rights te

initiated subsequent to the passage of

the Water Comiasion Act zs follows:

Abpl. Parnit Name Usze imount Point of Diversicn

4078 19568 V. B. Paine Irrigation (C.50 Sgo.od, T1H

aG79 1963 V. Pedrotti, Jr. Irrigetion Uyl Sece 3, Tt

B0B4  =-=--  Preific Lurber Compony Industrial 18.00 Sse.i8, 718
Application £0B4 wus filed subsequently te Amplication 4788 of thre

Snow licuntain Water end Power Company and therefore is subjest to any riznts

which mey be scquired under tnat sppiication. Tae points of diversion named

in these spplications ere more than 24 wmiles telow ithe Van arsdasle dam and

lie below © vast dra inage ares
theugh there are spproximately 44,000 acres of

River Valley proper, and of this aree perneps 30,000 scres

" g 4 B g - e .
the testimony pressnted a2t the heerines indic tnet less
o e - 4 - -~
heve attually began irrigsted,
-4 . T Rt iR s e B A T A T e R o e A o -
It =lzo LUDLLTS gy oL Toe ok, ou aOTeR 01 LSoa
which are pesgibly suscepitibie (o lrrigonticn, nct more ths
actusally Deen lrrigated.
-l ine

AT

land in the 1

could be irrigated,

tnen 2,000

esray
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Most of the irrigaticn thsat nes been prazcticed has been from wells
end these users &re more fependent upon the ground waters in the basin which
are replenished during the storms of winier than upon the fiow of water in
the Hel River during the irrigstion season.

Assuming thet 2,000 acres have been irrigated it would aprear that
it would taie s continuwous {low of sbout 25 gecond Feet for the irrigastiom
of this land or s totsl of sbout 2,000 szore feet for =iz monthst irrigstion
geayon wnich is less than 15 ons-ihoussndths of ouns percent of ihe mean sea-
gsonal flow of the Zel River., The protesients appesr 30 v more concerned
about the pesgible interference with the future development in the zel River
basin than with interferencs with the rpresent development but even assuming
that 20,000 acres of land were to be irrigated it wowid require s contin-

wous flow of about 575 second feet or 135,000 acre fest for & six wmonths ir-

WA

rigation sesson or glightly over &% of the mean seasonal flow of the Fel
Fiver,

LR o TR T I AMTY YO RTRIT TN AT
PAGT USL OF WADHR BY (HIT APZLICAIT

The Scott dem hees smlready been consirusted to such & heighi as

<t

3 feedt of weter in Leke $ills-

i

»

to enable the applicant o stors 3,724 =c
bury andé from informetion presented at the hearing it would appear thut

this amcunt of water hes actuzlly been storsd therein. Zne Company in-

tends to increamse the storzge capmciiy by raising the dam &8 s00n a3 Lp=
pilication 47838 is approved.

This stored water itogether with the direct flow of the river at

1 Yy - - n e - P . oY e - - o T
Yan Arcdale dsm hes been used Coniiiadisly ICTY DOWST TUDODGS g
R 7 - B A . . I - e, H =
Toattor Ya ShadE, Vi PR voud e eI [ERERR SN,

v wd e e TETT e e A + - . e e
goproxiaetely 10 ouvlic foul Aiveriod quring toe swaia
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TR 20 I T e APt o)
UHNAPFROALIATED wAenT 15 AVAILAVLE FOR

UNDER sPZLICATIUE 4735

Applicant compiled from recordg of the United States Geological
Survey and introdfuced st the hesriag at Ukish on Seplenber &F, 18527, Ix-
hivits £ »id B wnich ghow the relation of ite post diversions and the pro=

noged total diversion of 400 secont fesi te the flow of Souin

Ve Arzdsale Dum and 10

low tne confluence with Van Iuzon Fiver.

A study of these hydrograzhs aand of the transceript of ihe hesring

held September 27, 1947 reveals the fzet ihat--execept for some twoe second

feet decreed by court order to ocue 5. G Holus

|36 Cal. Appl. 334 )--sppli

-~

. ' cant has for some seventeen years diverted ithe entire nstural flow of South

Fel River =t ¥en Arzdsls Dmm auring ine months of July, Aumust, Ssplember

. - " . . PR U P, 2 e - 3 S o v e 3 T L LT ey
gnd Cotober, siso that the sabtirs mevural {low a3 Dogn diveriasd in Juue Cur-

ing 14 ocut of a possible 17 rears and in Wovember during 10 oud of a pos-

sible 17 years. Diversicns proposzed by sppiicunt during those months theres-

fore cannct affect cowvnsirean protecteonts on Zel Hiver recsuse no addition

P oy " - - i3 A . semy by oy - + B £
4748 will _ercly enable ithc appilciny to use ine gane weanar Ul rronsih two ads

tional power houses without depriving dowusiresa gloimonts of guything of

L5
[
)

wnich Yoy heve not slresd, Tor many years bean deprived during tne months

N . 4 o~ 4 - £ .
LB QLT Totaadl L I LAY Noers Il L e a Wi
. 2 e - L - - oy < mde mmermiaa
the river for irrigiiiin usr Lo .y RS- EalRe AR S e raveal
+ L = ey f s AT TiaY T o e gy b [, ~ oy “ -~ ol s s S .’,\L
LLam VS BVETR LG b £ JR g 5 SUTLA wwIikl Y LI ey G oL .
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The proiestante slilegs thot
cant will result in injuring

along the shirexm insszaueh a
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plied from the stream by seepa_ g anu capiilar

Trey alse alloge that tho supply from which the woler

duce the molsture with waicn fne Srozo are
be reduced,
In this cooneation 1f o be cald that ondy a
~1dr-

llllIllIIIIlllllllllllIIllIIlllIllll......................-::;_______________7

an smount which is vastly in excesz of wihat wenid b2 regu

nresent or even prospecitive nesd for thalt puorposs downsirsen
® e

of which eithar by direct diversion or giorsge will e ta

trastion from the stream flow would injuricusly affzct down

v abbtracsiion

ik

The remainder of the year {(December %o April irncliusive) is the winter
end early spring sesseon when thers is normally no irrizaticn demand in this

portion of ihe state and during ihis periced scne 84 par cent or &,100,000 scre

- y $g 4 o P S PE] P < R T z

feet of ithe anzuel dissharge of 5ol Eiver c2ouls.  Wog total anmaal diversion
s e r [ R R A T T I A Y e T dn

propesed by sppiicant amcunts Lo ondy epprocimaloly 2¥s,000 &8¢ Ioei--I0s%

rean from the stresa

flow during this peried., There has been no evidence presentsc thet this sub~

6]
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By
]
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o
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D
£
s
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proportion of the vast ares of timber land in Humboldt County lies slong
the etream bank, the greater portion of the srea veing watered directly *
from the precipitation rather than from rercelation from the gtresm chennel
a&long Eel River. The tendency of the water is 16 drsin from the wetershed
into the channel of the river and uct awsy from it.

It may slso be siated that the tendency o 4as vegebtation is to

trenspire frow their leaves the weier which is %sken up througb treir roots

retaer than to absorb moisture throuzo their lesves.

e

Even if some of ine plant growth goould oe supplizd witn waber
through seepage and capillary attrsction or even through their leaves the
am;unt g9 absorbed would be small snd would 1ot be influerncsad appreciasbly
by the proposed appronristion of the applicant.

FEISERVARION COF FISH LIT: 10 THE E5L FIVER

It hag net been made to appear thet the granting of spprication
4788 will endanger fish life in the Eel &hiver,

Jaring the period of low flcow but £ second feet is nee allowed
to flow downstresm past the Van Arsdale dan and the granting of this per-
mit will not operate 40 reduce that smount end &% other seasons of the
year there will Tte waters far in excesa of 2 secomnd ¢
this appropriation iz teing setisiiecd and wnich waters will be svailsdhle
and as far &z tne record shows ample to sustain fish life.

The suthority of the Fish snd Geme Conmwnission under Zection 637

of the prensl Jode bo protect fign 2ife cazn in s way be orojullzod or
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prior Colorado decision in tne Coflin z:ase,

wEBES Chanze of Water from one Wetershed to another,
There is no qusestion now as to tne rvignht of sn spprepriaster
to divert the water from a stream flovwing in one :&*evgﬂmd

end by ary means conduct it for the irrigstion of lznds in
enother watarshed., Yol in an esarliy cznze in “sAﬂ~3un the
vallidity of fhe snpropr 101 and use o the wailer by tais

L.;D";\,.;C. t“t, ri
~ TR
(Corfi
state oF

Court of weznington,

g

method was qara"c* 4,

o
£
a
52

right. {liilzr v. Z8n~
erel rule is thng U con-
trevy to the thi

wvater may be uged in eny lecelily, adwever remote (rom tha
stream from it i ; 13
on the lands winieh it 1
teken, or it may be ¢ ioc over ¢r ThT ! intarven~
ing ridge to lend lying in =nothe : 3

proviced that the vestsd rights
thereby."

t injured

The 0olorado case of Hsmmond v, Roze, 19 Pac. 466 affirma

Wiley v. Dacker, V4 Fec, &10, Lui,

sk tnzre used

the

suprs &b does the Wyoming case

Some of the California casss whereln useg beyond the wotersh od

have been in issue mre;

of &ppro

Arpgstrong v. Poyne, 128 Cal. vIa
LRU Ve O 36

water cut of the wotersned of South Flder Cregk. As & icwer ripsri

P it LR corsd The court neld tos
tne plaintiff sought to enjein thile diversion. Lhe COUrt nelt oo t

-7~

g2 oW

the waiers
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involved were flood waters to which the p

net attach and affirmed Jjudguoent for the d

court saids

"These decision
thet flacd&,ter wilch
the I’lg risn Ownar or
may be tu.ﬁﬂ & d
:coess Lo tha
and even be
riparisn PO
ot & vart of tne
"narcelt of his land,
ripsrisn rights.”

o Y

The cmse ¢f Burr v,

leintiff’s riperien right aild

efendant The

sgppropriator,

nod

riparian,

in that cape it was first neld in Zaliforni
en underground tasin and export water to d

Also that plece of use whether w
of fundamental concern in the maiter of ri

by the rmunersus cases ellowing changes

others. Winere the water iz $o be used iz
beg determinative of whethar others are inju
nct whether the placge is within or withoutb

congs ideration.

Ve have found no cases nor have

in place

..
&
i
Yy
<H
o
by
v
€
-
e
T
o

is that one might appropriste from
istant lands noet overlying the basin,
ithin or withoui the watershed is not

ghts by appropriaetion is emphaosized

-

est to no injury to
xcent inzolar ez it may

uredc., tc others and

It is irjury

tne weierseed that is the meteriel

decisiong

10 &y

pe3sipg upon rermits or grentin.

«18w

vater rich

wnich restrict the sgppropristive rizht to use wiinin tne vatershed or umske
that & criterion or %est of whether the use iz allowakbilie,
PUBLIC WEILFARE
In tne briet filecd oy the profestoants op wovenber 16, 1ve7 ouch
slrezs ds laid oo tne Jact innt dn view of Zecdien Looof vie LanLr Sonsioe
. slon Ast as It now staads wac with Sectiom lo, 1v ig tae cul, ol o Divi-
sion to take intc consideration tie interesi end welfare of t.e vubliszs in

ts.
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Sect ion la of the Fater Commission Act is as follows:

"Ihe sisie water coummission siall nave suithority
to grant, or to refuse to grant & it : %
eny evplication, alter aearingy p
no hearins =nall be necess a“" in
upon an unprotessed sppiication
deafective sppilcsticn e3itsr notice
seventeen of this zot, unless ins
elects to noid s heoring; and prov
feilure ol eany zarty in inf

or snow good couse within five
foflure, final
gut furiher §
ruies of eviienge
ghall pe given By
before the date of near

Lo
My

; i
"ca of heari I
&

L1 vwent

"<,

"ihe state water commission shell sllow, under the
P“OVlaiOﬂS of this aci, $he spprepristion for benericlal
purposes of unappropristsd water under sush terss end scondi-
tions as in the judnent of the commicsion will best develop,
. congerve and ubilize in the oublic intercst tha water souzght
1o be aypr spristed. Et i 2 red 0 pe 1 ezt
lizhed policy of ini o R

mestic purposes is
next highest use is
tiong to apopronria
oy Vh@ goove decla

ieat

Section 15 directs e Division,uwhen issuing & permit for the
eporepristion of water,
mends will Test develop, couserve snd utilize In tne public interes
water and 10 reject en applicetion which is clearly against ine publilic inter-

est. It annocunces ss

the Woter Ccoomizsion Act snd also
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decisions which have in past years construed the fundurmentsl prinsinles
of the doectrine of approprieticn of water, it is our Intsrprstotion of .

Section 15 that the Division iz suthoriced 3o insert tersms prd condition

o
s
i
@
o
5=
i—,
4+
[¥]
s od
[

o
o
i
3
[
%‘;
31
Lan
a

relative to use of water by wn appiicant whic

the mannsr of nig use zand the iz of als use In ecrder 43 iasure ioe nost

beneficial use by him which can reazsonebly ce expacted under all the cir-

+

Y

10 carry oub and safeguard

cumsatances involved and

L

pogitive provisions of the Lot but that dhe Lot dees not empeoger the Divie

sion fto impeose mny conditions wiich az a legislsiurs it
eppliceble or even to specuiate upon what might or omicht not prove o be
of general public welfare and then act accoording to itz best eztinmate as to

what the future development of this ctate may prove %o be in the puhilie

interest. Cutside of s manifest snd putebie certainty sz to what is

ezainst the public welfare we would hesltate 10 Gmny =an appiication as

1

not best conservins the public interest.

The Division dosz nt hesits

such conditions as in its judg:znt

i PN
ats, to

ST as6E

E T g DY e

Ciln LLriny CTitatil oI 420 Lao

~ED=
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epplicant hae eiresdy for many years been diverting all of the natural flow

. of South Eel Liver at Van Arsdale Dum and ouring the gresier poriion of the

remainder of the year bt.ere iz & vast surplus over ani above whnd iz needed

J to satiafy deownstresmsa cloinmsnt:. In fact ithe situation as regf;us downst réam
claimants caunot be affscied by tae action taken in spproving or denying ip-
plication 4785,

Ve thersfore fall to find any element of pubile welfsre involved
but if such existed thers would be & counter elesent of publiic welfcre in
that another territory would cinin thst 14 welfare zhouvld be coeosidered
8lso. A5 to bvalancing the welfare of one conmunlty agal

do not beliieve thst Section 1L contemplstes that.

CTHZR GROULDS

{1} Protestants claeim that the version of applicant will re-
. gult in reducing the rainfmll in jorthern California,

To substsntiate $his claim, weather dburesn records of rainfall in

Humboeldt County for t.e per

s
[l

el froan 1837 to 1ydé Incliusive wers subnitisd vy

the protestants at tne nearin

Lty

weld on S-ptember &7, 1¥e7 indicating tL:it the

rainfszll has decreeged scmevas

W)
)
o

iug rssent ryeors in hir Eel Hiver wausre
ghed. Ho soowing however was iade which would relate this fact 3o thas stor-
gge of Suow Mouniain Later & Power Coupany. Kot only has the ralnfall de-
cresged durings recsut  yesrs inm Huaboldd Counts buat this condivion appears

-

$0 e gensral over the entire State. w2 ars of the opinion that pracinita-

t#}

tion cannot be aifectew, at least in any eppreciable degree, by ihe pro-

¥ i - i ~ - Ty ~ PO - - B R
(2) Zrotestants ailzge fned tho proposed Livoirsilon ol el ignnd
= b 87 e i Ea . 7 - - R H FA g v
woridd dntesricrs w Z . LI UETLSL [ P cnrivotiom that
. PR R T
"Ia"’e ‘ls‘ret'uO"‘O -b\.. I ....-L k..'.,«uu. AN NGO RAN Sl i e
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|
o
' In this connsction, 1% m=y te geid ithet during the neriod when the
water iz most nesded for the purgeses of nealih end sanitation toe appl icant
hza aliready acquired & rignt o end hse used tha waler and thst during ihe
remeinder of the yesr there is water flowing to waste Into fthe Iecific Ucesn.
{&] Pgrotestants allegs thet e methods of confining and impounding 1
ty oand 1te cifi-
here iz g btody
creeted by eet of the legisiature whoze duty It iz to zaofemusrd the publice
interests by supervising ithe constructicn of deme snd that this duty properly
belongs to th=% body and not to this oirice.
{4} Frotestants sllege thest tne propceed preojoct of the sppiicant is
. speeulative.

There iz in nesrly svery nrojest which comes befere thies office s
greculative aspect and in ordsr to safewmard the public in thisg respect dates
ers nomed In every perait lseued By this office on or hefore wnich construc-—
tion work must T2 commenced and completed epd fhs water put to complsle Pene-
ficisgl use end if Ynese terms it snd no good gruse osn Te
gnown why %the detes saould vob be extendsda the Zermit nmzy te revoked,

Far T QUORTITONS Dl wnn LD Ll linliu s

The protestants nrge = denisl of thiieg zprlicstion or in Llieu thoroofl
s mandste from this office thet applicant dedicate an amount of storaze wats
to tne mreotestonisz by williizinz i%s wie gyailatle o sanuwer flow
which ous for storz LTI 8 ho —elsient,.  In othor
Woris mimowon o g T i ; RS g

. prburel seaditicons oy 300 vt tneir berelit ot s IO vasn TuX
e spplisnrdts esriivicicl worns T oirs Ald e ome ror thon,

.,
-pi
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STATE OF OALIFORNIA—DEPARTMENT OF PUELIC WORKS

DlVlSlON OF WATER RESOURCES
. STATE ENGINEER

ORDER
APPL:CATION_QLQ;__; ' pERMIT__ 781 » LICENSE. 1424 -

ORDER ALLOWING CORRECTION OF DESCRIPTION
© OF POINT OF DIVERSION

Licensee having established to the satisfaction of ‘the State Engineer

'l:hat the cofr‘ec{:ion of deseription of point of diversion un&ei' Ap‘plieation‘

1719 » Permit 781, License 1424 for which petrbion was submtted on May 27,

: i %1946 will not operate to the m;jury of any other legal user of‘i water, the

:YV‘Z(V’State Eng:meer se finds, and

IT IS 6 D that permission be and 'l;he same is her"by granted to

| ‘oha:age the deserlption of po:.nt of diversion under said. Appli yation 1719,

Permit 781, L:Lcense 1424 to read as follows to-wit: o

B (Scott Dam): NORTH EIGHTY SEVEN D
“ I FOURTHES MINUTES BAST (¥87° 19 3/
AND EIGHTY EIGHT EBTHS (920
CORNER OF smrm‘ ‘ T,18 N, R

WITNESS my hend end the sqglf of the De £ Public Works of the

Assu‘bant "\Sta'l:e Engineer

FORM 100




-

e

-

‘wﬁ‘-—‘%‘\"

FORM 64

STATE OF CALIFORNIA
DEPARTMENT OF PUBLIC WORKS

DIVISION OF WATER RESOURCES

LICENSE. J424 PERMIT 78} APPLICATION_1¥18®

Tris Is To CERTIFY, That Pacific Gas & Electric Cempany of San rm&m, |
Californin, ba W_..__made proof to the satisfaction of the Division

of Water Resources of California of a right to the use of the waters of B8} Rliver {fgym}; Enswn we
South Bel River) 1a Lske W

tributary of  Peeific Cosan

for. the purpose of gemerating hydve-elestric ensigy

under Permit  T8Y of the Division of Water Resources and that said right to the use of said waters bas
been perfected in accordance with the laws of California, the rules and regulations of the Division of Water Resources
and the terms of the said permit; that the priority of the right berein conﬁrmed dates from  ilinroh 18, 1930;

tbat the amount of water to which such right is entitled and hereby confirmed, for the purposes aforesaid, is limited:
to the amount actually beneficially used for said purposes and shall not exceed owe humidyed twe thousend
thres lmndred sizty #ix (10R,368) acre fest per ammun by storsge to be cellectsd
from shout Novewber 1st to about June lst of ssch season.

ioniaod 4§ 426 iy - v

Tl)e pomt of dwerszon of sucb waterw $6 stoimge in Iake P 31ebury is )
voRty-al mwwmwm{mw‘wx«; ,

,ém ﬁ, i.:s.:n.m., being withia the 593 of SUE of satd Sewtien M,

m «

The point of rediversion from 2ol Hiver {formmyriy known s Mﬁx Eel B
is located North tweniy-eight degress mo mimates West (N. 26° m v.) two thow
ssad 171y (3050) fest frem the Southemst cormer of Sectien 30, x P TS
M.D.B.AN. being witnin the NE% of SEY of m& estion 30, in mm county.

A description of the lands or the place where such water is put to beneﬁc‘ictl use is as follows:

Wi of NW{ Section 6, T 17 N, R 1L W, N.D.B.AM. in Neadocine County.

Water 1s returned to Adoble Ureek st & point within the SW{ of WW§ Seetien |
T17 ¥, R 11 ¥, H.D.B.8N., thence to the East Fork of Russian River. :

The right to the diversion and use of the water aforesaid hereby confirmed is restricted to the point of 4—
diversion. berein specified and to the lands or place of use berein described. :
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bis license. is grmtédy and said appropriator takes all rights berein mentioned subject to the terms and
et forth in Section 20 of Chapter 586, Statutes 1913, which is as follows:

Sec.-20. All permits and licenses for the appropriation of water shall be under the terms and conditions of this act, and shall be effective for such time
| actually appropriated under such permits and licenses shall actually be used for the useful and beneficial purpose for which said water was appropriated,
| but no longer; and every such permit or license shall include the enumeration of conditions therein which in substance shall include all of the provisions of this
‘ section and likewise the statement that eny appropriator of water, to' whom said permit or licénsé may be issued, shall take the same subject to such conditions as
‘ therein expressed; provided, that if, at any time after the expiration of twenty years after the granting of a license, the state, or any city, city and county,
|

as the water

municipal water district, irrigation district, lighting district, or any political subdivision of the state shall have the right to purchase the works and property
occupied and used under said license and the works built or constructed for the enjoyment of the rights granted under said license; and in the event that the
said state, city, city and county, municipal water “distriét, irrigation district, lighting district or politicil subdivision of the state so desiring to purchase and the
said owner of said works and property can not agrée’ upon said purchase price, said price shill be determined in such manner as is now- or may hereafter be
determined in eminent domain proceedings. If it shall appear #o the state water commission at any time after a permit or license is issued as in this act provided
that the permittee or licensee, or the heirs, successors or assigns of said permittee or licemsee, has not put the water granted under said permit or license to the
useful or beneficial purpose for which the permit or license was granted, or that the permittee or licensee, or the heirs, successors or assigns of said permittee or
licensee, has ceased to put said water to such useful or beneficial purpose, or that the permittee or licensee, or the heirs, successors or assigns of said permittee or licensee
has failed to observe any of the terms and conditions in the permit or license. as issued, then and in.that case the said commiission, after due notice to the permittee,
licensee, or the heirs, successors or assigns of such permittec or licensee, and a hearing thereon, may revoke said permit or license, and declare the water to be
unappropriated and open to further appropriation in accordance with the terms of this act. And the findings and declaration of said isgion shall be d d
to be prima facie correct until modified or set aside by a court of competent jurisdiction; provided, that any action brought so to modify or set aside such finding
or declaration must be commenced within thirty days after the service of notice of said revocation on said permittee or licensee, his heirs, successors or assigns.
And every licensee or permittee under the provisions of this act if he accepts such permit or license shall accept the same under the conditions precedent that no
value whatsoever in- éxcess of the actual amount paid to the state therefor shall at any time be assigned to or claimed for any permit or license granted or issued
under the provisions of this act, or for any rights granted or acquired under the provisions of this act, in respect to the regulations bg any competent public
authority of the services or the price of the services to be rendered by any permittee or licensee, his heirs, successors or assigns or by the holder of any rights
granted or acquired under the provisions of this act, or in respect to any valuacion for purposes of sale to or purchase, whether through condemnation proceedings
or otherwise, by the state or any city, city and county, municipal water district, irrigation districe, lighting district or any political subdivision of the state, of
the rights and property of any permittee .or licensee, or the possessor of any rights granted, issued, or acquired under the provisions of this sct. The application
for a permit by municipalities for the use of water for said municipalities or the inhabitants thereof for domestic purposes shall be considered first in right,
irrespective of whether they are first in time; provided, bowever, that such application for a permit or the granting thereafter of permission to ey municipality
to appropriate waters, shall not authorize the appropriation of any water for other than municipal purposes; and providing, further, that where permission to
appropriate is granted by the state water commission to any municipality for any quantity of water in excess of the existing municipal needs therefor, that
pendirig the application of the entire appropriation permicted, the state water commission shall have the power to issue permits for the temporary appropriation
of the excess of such permitted appropriation over and above the quantity being applied from time to time by such municipality; and providing, further, that
in lieu of the granting of such temporary permits for appropriation, the state water commission may authorize such municipality to become as to such surplus a
public utility, subject to the jurisdiction and control of the railroad commission of the State of California for such period or periods from and after the date
of the issuance of such permission to appropriate, as may be allowed for the application to municipal uses of the entire appropriation permitted; and provided, further,
that when such municipality shall desire to use the additional waters granted in its said application it may do so upon making just compensation for the facilities
for taking, conveying and storing such additional water rendered valueless for said purposes, to the person, firm or corporation which constructed said facilities
for the temporary use of said excess waters, and which compensation, if not agreed upon between the municipality and said person, firm or corporation, may be
determined in the manner provided by law for determining the value of property taken by and through eminent domain proceedings.

Witness my band and the seal of the Department of Public
Works of the State of California, this lewanth
[seaL] day of April » 19 34.

EDWARD HYATT
State Engineer

mpany
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STATE OF CALIFORNIA
~FHE-RESOURCES-AOENSY
STATE WATER RESOURCES CONTROL BOARD

DIVISION OF WATER RIGHTS

ORDER

1424
APPLICATION 1719 PERMIT 81 LICENSE

ORDER ALIOWING CHANGE IN PURPOSE OF USE
AND PIACE OF USE

WHEREAS :

1. License 1424 was issued to Pacific Gas and Electric Company and was filed
with the County Recorder of Mendocino County on April 18, 1934 and with the
County Recorder of lLake County on April 19, 1934.

2. An order allowing correctioen of description of point of diversion was
granted on Octocber 10, 1946 and has been filed with the County Recorders of
Lake and Mendocino Counties.

3. A petition for change in purpose of use and place of use has been filed
with the State Water Resources Control Board and said Board has determined
that good cause for' such change has been shown.

4. The Board has determined that the petitioned changes do not constitute the
initiation of a new right nor operate to the injury of any other lawful
user of water.

NOW, THEREFORE, IT IS ORDERED THAT:
1. The purposes of use under this license shall be as follows:

Power and incidental Fish and Wildlife Protection and Enhancement
2. The place of use under this license shall be as follows:

(a) Power at the licensed powerhouses.

(b) . Incidental uses on the Eel River below Scott and Cape Horn Dams and on
East Branch Russian River below Potter Valley Powerhouse.

APRIL 15 1985
Dated:

Bt WS

Raymond Walsh, Chief
Division of Water Rights

Ve

WRCB
133 (12-67)
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STATE OF CALIFORNIA—STATE WATER RIGHTS BOARD

License for Diversion and Use of Water

APPLICATION___659% PERMIT_3635 LICENSE___ 5545
Pacific Gas and Electric Company
Trus Is To Certiry, That 2li5 Market Street

San Franclsco, California

ba 8  made proof as of December 3, 1958
(the dats of inspection) ko the satisfaction of the State Water Rights Board of a right to the use of the water of

Eel River in Mendocino and Lske Counties

tributary fo Pgcific Ocean

for the purpose of irrigetion use
under Permit 3635 of the State Water Rights Board and that said right to the use of soid water bas beess

berfected in accordance with the laws of California, the Rules and Regulations of the State Water Rights Board and the

terms of the said permit; that the priority of the right herein confirmed dates from Mexrch 11, 1930

and that the amount of water to whick such right-is entitled and bereby confirmed, for the purposes aforesaid, is limited

to the amount actually beneficially used for said purposes and shall not exceed forty (40) cubic feet per
second by direct dlversion to be diverted from ebout Mey 1 to about October 15
of each year and four thousand nine hundred eight (4,908) acre-feet per annum
by storage to be collected from about November 1 of each year to sbout June 1
of the succeeding year. The combined amount used by direct diversion snd storage
shall not exceed four thousand nine hundred eight (4,908) acre-feet per annum.

Evaporation and other losses necessary to the operation of the project for irrigation
purposes may be cleimed under the license to the extent they are not claimed under
Application 1719, Iicense 1424 for power purposes. »
The equivalent of such continuous flow allowance for any thirty day period may be
dz.:}hverj;ed in % shorter time if there be no interference with other vested rights.

e point g of diversion of such water sre located:
At Scott Dam being north eighty-seven degrees, nineteen minutes, forty-five
seconds east (N87°19'45"E) nine hundred twenty and elghty-eight hundredths (920.88)
feet from SW corner of Section 1%, T18N, RLOW, MDB&M, being within sw?: of of

sald Section 1h4.

At Van Arsdsle Dam belng a point of diversion and first point of redliversion located
north twenty-elght degrees west (N28°W) two thousand Fifty (2050) feet from S8E corner
of Section 30, T18N, R11W, MDB&M, being within NBE of SE; of sald Section 30.

At Potter Valley Power House tailrace a second point of rediversion located south

thirty-eight degrees thirty minutes east (8%8°30'E) one thousand four hurdred (1400)
feet from NW corner of Section 6, T1TN, R11W, MDB¥M, being within NWr of NW& of seid

Section 6.

A description of the lands or the place where such water is put to beneficial use is as follows:
4200 scres within a gross area of 4905.9 scres within boundaries of Potter Valley
Irrigation District as shown on mep filed with State Water Rights Board.

' Hothhng cherein shall be construed as authorizing licensee to divert water from
Eel River in excess of that to which it is already entitled under Application 1719,

Idcense 142h. .

.

Al rights and privileges under this license including method of diversion, method of use and quantity of water
diverted are subject to the continuing authority of the State Water Rights Board in accordance with law and i the
interest of the public welfare fo prevent waste, uny ble use, uny ble method of use or unreasonable method of
diversion of said water. '
Reports shall be filed promptly by licensee on appropriate forms which will be provided for the purpose from time
to time by the State Water Rights Board,
The right hereby confirmed to the diversion and use of water is vestricted to the point or points of diversion berein
specified and to the lands or place of use berein described, FE RO\O PP O
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This license is granted and licensee accepts all vights berein confirmed subject to the following provisions of the
Water Code: . . L .

Section 1625, Hach license shall be in such form and contain such terms as may be preseribed by the board.

Section 1626.- All licenses shall be under the terms and conditions of this division (of the Water Code).

Section 1627, A License shall be effective for such time as the water actually appropriated under i¢ is ured for a useful and beneficial puspose in
conformity with this division (of the Water Code) but no longer.

Section 1628, Every license shall include the fation of conditions therein which in substance shall include all of the provisions of this
article and the statement that any appropriator of water to whom & license is issued takes the license subject to the conditions therein expressed.

Section 1629, Every licensee, if he nccepts a license does so nnder the conditions precedent that no value whatsagver in excess of the actual
amount paid to the State therefor shall at any time be assigned to or claimed for any licenss granted or issued under the provisions of this divi-
sion (of the Water Code), or for any rights granted or acquired under the provisions of this division (of the Water Code), in respect to the regu-
fation by any competent public suthority of the services or the price of thié tervices to be rendered by any licensee or by the holder of any rights
granted or acquired under the provisions of this division (of the Water Code) or in.Tespect to any valuation for purposes of sale to or purchase,

hether through cond ion p dings or otherwise, by the State or any city, city snd county, municipal water district, irrigation district,
lighting district, or any political subdivirion of the Stats, of the rights and property of any licensee, or the possessor of any rights granted, issued,
or acquired under.the provisions of this division (of the Water Code).

Section 1630, At any time after the expiration of twenty years after the granting of a license, the State or any city, city and county, municipal
water districe, irrigation district, lighting district, or any political subdivision of the State shall have the right to purchase the works and property
occupied and used under the license and the works built or constructed for the enjoyment of thé rights granted tinder the livemse, - .

Section 1631. In the event that the State, or any ¢ity, city and county, municipal water district, irrigation district, lighting district, or polit-
ical subdivision of the State so desiring to purchase and the owner of the works and property cannot agrée:upon the pirchase price, the price shalf be
determined in such manner as is now or may hereafter be provided by law for determining the value of property taken in eminent domain proceedings,

Dated: MAR 2 4 '58

: X i ' .
P o Eb;ecutivg Offirger'

< < 19} s h ‘
. . 0 o -
[V le = i . .
. - - N +
. . N s
“ . - K
[OR 3 ' o
. T o " -~
o J . ’ U .
4 v . 5
. P < <
. . o
< N ol
O . .
. \ z < J
- - -
{ - I
o o < I : . ~ua o
{1z e I -
\ - i ;o ' [VREN N
AY
-~ A AR
& oL P e} [ONRR
o w L I ol o
€
o ot - < < s S
i U . ) < )

.LICENSE
TO APPROFRIATE WATER

LICENSE__ 5545
STATE OF CALIFORNIA

STATE WATER RIGHTS BOARD

ISSUED TO__Pacific Gas spd Electric Co.’
MAR 2 4 '59 '
72045 388 8 © sPO .

DATED




EXHIBIT Q

FERC OPP 000249



STATE OF CALIFORNIA-—DEPARTMENT OF PUBLIC WORKS

DIVISION OF WATER RESOURCES
STATE ENGINEER

ORDER

APPLICATION__B66L PERMIT__295% LICENSE. 1189

ORDER. CORRECTING NAME OF SOURCE AND CORKECTING
DESCRIPTION OF POINT OF DIVERSION .

WHEREAS, Application 5661, Permit 2954, License 1199 specifies the

name of the source involved as South Eel River, and

WHEREAS, it appeers from a letter received September 10, 1946 from.

the Board of Geographicsl Names, United States Department of the Interlor, that

~on May 6, 1931, the name of South Eel River was changed by said Board to Bel
River, and |
WHEREAS, Licensee has vetitioned under date of May 27, 1946, to
the State Bngineer for an order correcting the deseription of the point of
diversion at Scott Dam on Eel River and has represented that said change in
description will not operate to the injury of any other legal user of water, end

the State Engineer so finds

NOW THEREFORE IT IS HEREBY ORDERED that Application 5661, Permit 2954,

License 1199 be and the same ig hereby amended to specify the source involved

as Bel River, and

IT IS FURTHER ORDERED that permission be and the seame is hereby granted
to change the description of point of diversion under said Application 5661,

Permit 2954, License 1199, to read as follows to-wit:

(SCOTT DAM) NORTH EIGHTY SEVEN DEGREES, NINETEEN AND THREE FOURTHS
MINUTES BAST (N 87° 19.3/4! ®) NING HUNDRED TWENTY AND EIGHTY BIGHT
HUNDREDTHS (920,88) FEET FROM THE S,W, CORNER OF SECTION 1k, T, 18 N.,
R, 10 ¥,, M.D.B. & M., being within the S.¥.} of SW of said

SECTION 1l, . 4

Page l. CalWATRS-c9aa0e8b-69d9-4237-967e-db4cf315ee0a-1
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STATE OF CALIFORNIA—DEPARTMENT OF FUBLIC WORKS

DIVISION OF WATER RESOURCES
STATE ENGINEER

ORDER

. ¢

APPLICATION__566L PERMIT___ 2954 ricense 1199

WITNESS my hand and the Seal of the Department of Public

Works of the State of California, this /0 27  day of October, 19h6.

EDWARD HYATT, State Engineer

By
A, D. Edmonsto
Assistant State Engineera

Page 2.
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FORM 64

STATE OF CALIFORNIA
DEPARTMENT OF PUBLIC WORKS

DIVISION OF WATER RESOURCES

License for Diversion and Use of Water

LICENSE__ 1188 . PERMIT.. 2864 AppLICATION_ _DOB)
Tris Is To CERTIFY, Th# Pacific Gas and Electric Company of “an Franoisco,
Califernie ' haf_..made proof to the satisfaction of the Division A
of Water Resources of California of a right o the use of the waters of South Fel River in Lske County ‘ozh
Amesacd by pragr OJL........"'

tributary of  Eal River

for the. purpose of irrication umse

under Permit 2054 of the Division of Water Resources and that said right to the wse of said waters bas
been perfected in accordance with the lows of California, the rules and regulations of the Division of Water Resources
and the terms of the said permit; that the priority of the vight herein confirmed dates from August 15, 19273

that the amount of water to which such right is entitled and beveby confirmed, for the purposes aforesaid, is Vimited
to the amount actually beneficially used for said purposes and shall not exceed forty £ive hundred (4500)
agre feost per amnum by storage to be collected from about Hovember let %o about

- April %0tk of each semson, ‘

. ) Amepciod by prewg L2205 e

The point of diversion of such water is located {500 )} South eighty nine degrees no
minutes Fast (5 8¢° 00' ®) twelve hundred ninety (1280) fest from the southwest
gorner of Section 14, T 18 U, X 10 ¥, 14, D.8.5% M., being within the gw! of swh
of seld Section 14.

The first point of rediverrion at Van aradale Dam is located WNorth twenty
sight degrees no minutes Weet (N 28° 00' W) two thousand fifty (2050) feet from
the southsast coraer of Section 30, T 16 &, K 11 ¥, 1.D.B.& M,, being within the
NE} of SE} of said Ssction 20,

The second point of rediversion at the tailrace of the Potter Valley Power
House is looated South thirty eight dezrees thirty minutes Rast (S 38° B0' E)
fourteen hundred (1400) feet from the northwest aorner of Seotion 6, T 17 N, R 11 v,
M,D.Be& 3., being within the N9l of NW) of sald Section 6.

A description of the lands or ibe Dlace where such waler is put to beneficial use is as follows:

4905.9 sores within the boundarises of Potter Valley Irrisation Distriot,
located within Seotions B, 6, 7, 9, 17, 18, 19, 20, 20, 22 end 38, T 17 N, R 11 ¥,
and Sections 1; 12 and 13, T 17 4, R 12 ¥, 4,D.B.& ¥, as shown on a mep received
sugust 27, 1987 and flled in the office nf the Diviaion of Yater Resources,

Nothing herein ahall be eonsirusd as suthorizing the licensee herein to !
divert any water from South Tel River in sxceass of that to whioh it is already
entitled under other permits heretofore iamsusd by the Diviasion of VWater Rights,
predecessor to the Divislon of Water Resourgss.

H 1

;gaa//#

; The vight to the diversion and use of the water aforesaid hereby confirmed is restricted po the point of
diversion herein specified and to the lands or place of use berein described,

CaIWATRS-CQaa0e8b-69d9-4237-967e§1_b4cf31 5eela-1
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This license s granted and said “ppropriator takes all vights herein mentioned subject to the terms and
conditions set forth in Section 20 of Chapter 586, Statutes 1913, which is as follows:

) Sze 20, ANl permits and Jlcenses for the appropriatien of water shall be under che termy snd conditions of this act, and shall be effective for such time
28 the ‘waree aceuslly appropristed under such permicr and Heenses shall aceusily be used for the uceful and bencficial purpose for which 1ld water was appeopristed,
but ‘no ldnger; and every such permicor ficente shall jnclude the enumesation of conditions therein which in substance shall jnclude all of cha provislons of this
section snd likewite the statement that say spprapriator of watet, to whom 11id permit or licents may be issued, shall eake the name subject to such conditions as
theréin expresed; provided, that if, et any time after the expiration of twenty yeste after the granting of # license, the itate, o 10y elty, ¢ity and county,
municipal water ditelet, irrigation district, lghting diietict, or sy political subdivision of the state ahall have the right to purchete the worke' and property
occupied and vred under said license and the works huilt or consteucced for ths enjoyment of the rights grameed under said licenses and in the avent char the
s3id nate, city, ity and county, municipal water district, jrrigation distelct, lighting diserice or political subdivision of the itate so- desiting to purchate and the
s3ld owner of ssld warks and property can not agres upon aid purchass price, said price shall.bevdetermined 1o, such mavner a0 i3 mow or may heraafuer be
determined in eminear domsin proceedings. If it shall appesr to the state witer commission st sny ‘time after’s geemit or licenss is lisued ar in this sct; provided
that the permittee or Hecoiee, or the heies, successors of suigns of said permittes or Heeasee, hat nat put the water geanted under taid parmit or lcense to the
uteful or beneficisl purpose for which the permic or lceoss wis granted, or chat the permictes or licensee, or the heira, tucctasors or amigns of aeld permities or
licensee, has ceased to put s2ld water ta such useful or benehicial purpose, oc that the permitcee or licenses, or the heirs, succesiors or assignr af sald permittce or llcenses
has failed to observe any of the terms end conditians In the, permit or license as f1sued, then and In that care the szidscommitsion, after due notica to the permittes,
licensee, ar the heies, successors or mutigns of such perroitter or Jicensee, end o hemring cherton, may’ revoke atid. permit or licente, and- declare d}: lwne_rdxn ::de
eent

unsppropriated and open to further sppropriation fn sccordince with ¢he cerms of this ace. And the findings and decleration of mid commission shall be
action brought so to madify ar set ailde such findiog

to be prima facie correce until medificd or set sslde by a courc of comperent jurirdiction; provided, chat an

or declaration murt be commenced within thirty deys aftsr the seevice of notice of said revoestion on 1aid permitees or lcensee, his heirg, successors or anigos,

And every licensee or permittee uader the pravisions of this ect if he secepts such permit or lcense shall accept the same uoder the conditiont pracedent ehat mo
ime be anigaed to or cliimed for any permit or license ghanted or juued

value whatsoever in excess of the actuil amount paid to the state therefor shall at rny ti ted
under che provisions of this ict, or for any rigr-u granted or scquired under the provisions of this ct, In repect 1o ¢he regularions by any competent public
authority of the services or the prica of the services to be rendered by any permittes ar licensee, his heics, tuccessors or sssigns or by the holder of any righta
granted or sequired under the provitions of this act, or in respece to any valvation for purposes of mle tw or purchese, whather through condemnation procerdings
ar otherwise, by the stste or any city, clty and county, municipsl water diseeict, irelgatlon district, lighting district or any political subidvirion of the sisce, of
the rights and properey of any permittee or Heensee, or she possessor of any rights granted, fisued, or acquired under the provitlons of this sct. The application
for & permit by munlcl;:liliel for the wse of water for aaid municipalities or the inhubltants thercof for domestic purposes shall be considered Snit in‘rién,
irrespective of whecher they re finie In cime; provided, bowever, that such spplication for a permit or the gmm'? of any |

w0 epproprizee wacers, shall not suthorize the appropristion of sny water for ather then municipal purpores; und providing, furiber, thit wheee perminlon to
spproprinte s gmmé by the state water commission to any municiptlity for any quantity ‘of water o exces of the existing municlpal needs thecefor, that
pending the application of the entire sppropristion permitted, the state water commistion shall have the power to ltsue permits for the temporary sppropriation
of the excsss of such permiteed appropristion over nd sbove the quanticy being applicd from time to time by such mubleipalicys and providing, furthsr, that
In licu of the granting of such temporary permits for sppropeistion, the ttate water ission may suthorize suc! telpality to becoms 2¢ to such surplus o
public utificy, subject to the juciidiction and eontrol of the railrosd commission of the State of California for wceh peried or pnlc.du from snd sftes the dsts
of the issuance of auch permission ta sppropriate, 83 may be allowed for the agplication to municipsl wses of the eatire sppropristion peemittedy and provided, ur»‘bgra
that when such municipality shall desice to ue the sidions] watees granced in its sald application it may do fo upon making just campenwtion for the facillties
for taking, conveying and storing such additional water rendered valveless for sald pusposer, to the person, firm or corporation which constructed aald facilitie
for the temporary use of said excens waters, and which compensation, 3f not agreed upon between the municipalivy and said perton, firm or corporation, may be

determined in the manner provided by law for detsrmining the velue of property taken by sad through eminent domain procesdingi.

Witness my band and the seal of the Department of Public
Works of the State of California, this  7th
day of ey , 1932

EDWARD HYATT
State Epginecer
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Come row the p*ainﬁiffs above named - anu complalnlng mf‘L,

ey
(o]

_fasf@ndant heramu »or cauaa of ac%;en allawe.-, “ﬁ¢'1'"

I
0

g REBRY

0
by

:that certaln real property situaue, lyinq and beln mn Patyvr;

LIRS o I
e

‘nartmcularlv descrzbea as follaws,‘to*wit' fﬁ'

fhe dcuuhwe: quar%er (uwg) of fheyaouthea‘
- quarter {S3%) of Segtlon ¥, T ”ownghiy 17
ﬁcrth wange ll west h.u By )

DN
0 WM~

lhﬁﬁ said deed wa¢ duly eertlflea and uG?ﬂOJl&dGGQ r\o aa

O.

Ato enultle bhe same ﬁc be recorded ané bhe same was thereafmer‘“na

[
-t

32 |onm e @nd day of novembef>“191 dulJ recov&ed in che-office of ;;‘_}
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CHARLES KASRH
ATTQRNEY-AT-LAW
UKIAH, CALIF, -

*ia book 141 oF Deedﬁ ab'pa

.perty ana vhat uhey naw are‘tncfever sinea the and day or Ny
,amber 1914, hava been the ow_&fs or, 1n povs ::n@ entltle;ﬂ§

B0 the QOSSGSSLGn az salﬂ re' ronerby, an ike.whole th@rrOL.

af approxima oly ﬁwenty (20) mmles south of uure?a;-{if{,ﬁff:ﬁ;V"

' OtP 000256

_the County ?eecrder of bhe Gounty o; mendoclno, baﬁe’ei#@éi'f@rﬁigggf

That apon the e}ee ion and celxvery 0f s&id uaed he

' "plainbx harexn went 1nto possespian of the a&oreuald real‘pr0*3"‘°

)

'That tne afovee& g eal pronextv iu,rich an@ fertlle and

1Ocean i bhe Caunﬁy Of Humboldt‘fﬁtaﬁa Of Gallfornia at a dlstance‘f:f




v 1 ’; | ~: ﬂhat the Russian vér xs-a well known streaw havzng-f‘llx
: 2 R ma;kea and well deflncd haun_aries and that ona forh or brancﬁ of_
Ls} the Busai&n ~’mer has 1tswsaﬁrce in the mountains cf Potter Valley%
S
i 7 af Galifornla. _ ‘ , , _ b
: .é" | '”:mhaﬁ one. tributar oﬁ‘thelﬂussian hiVer has 1ts ource: in;jit
§~  :9 » uhe mauntaxna er Pother Vall yiln a generallyﬁmorthwesterl : Ao
%’ ‘iO ;erectman from bhe real prOpafﬁy bf plainules hersinabov: des~
~11 ncribed and flows in a gene .1ly.sbuhheasterly ﬂ‘xectionAthrvu
12 '
13
14
18
_15'
17
18
19 .
20
o
28
85
24 esty
28 to flow down uhe channel of Eel River ﬁo a chnt 1n the Gountyvafp ;fﬁ
26 uendocino, State of balmfarnia, and on ‘the mel R&var waner shed i 3
a7 '"?‘Dam witere Yhe: defenuant,herein fjf:;i
v 281‘ frmn e
29
a0 funnel ba Potter Valley and tha water shed er the Ru sian U L
81 and partleulaxly Lhat fork af tha Husszan quer whlch runs na t~f {1€7
32_ | .erly ol the La&t uounuary of tha lanus af bhese plalnti”fs, %hat
Srromsev-rraaw | 6L boT diverbin* said water frcm the Lel aivcrbwater shea to bhe ;i;f’
s R "ERG.OPP 000257
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QHARLES. KASGH
" ATTORNEY-AT-LAW
UKIAH, OALIF,

_that saza water is then releaced and aischarge{‘~ ERSIEE

-heremn inﬁo the Russian Biva :

’rights or the araresald Enow Hountazn water and Powef bompany and

'_Scotu Dam, the aforeuaid tunnel, power housa in Pottef,Valley,'and

 &11 the oroperties in connec%ien therGW1th are now cﬁned and

liLeraﬁed in the uussian Riv -

“»has eroded and aeanened to the exteni c ﬂot Lass %han twenu“ (20)

.uill connlnue o’ an 1nerea 1nr deg¢ea ta Lhe ena uhaﬁ che Lot

'ﬁussman vaer water shed ¢s aieresaid »he defendant herein uses

the same. &ﬁ a. POMGT hcuse xn ﬁhe upper end ef ﬁotbor'vdllea in sa1u557

Counuy of mendocino fbr the ueﬂelopment of hydro*electric pcwer'°

nfsaiu Pemter'vallay and great

quantntie% of nater is perm;ttea t0 flow aawn the uuss;an river andfg;

~ult1mately 1nho the ?aclflc Gcean.:‘

That the diver310n cf said W&Ber and the dlscharge ‘
thereof xnﬂa the dusgian uiver has con&inuad bT the defendant an@x
”ceyapproximatnly 1921, that zhe :

its predeeessor 1n 1nterestk

defcndant hercin durmng the - 1927 suceaeded to all 0f the

that said Gravelly V 1ley reservo;r, the ressﬁioir at the sald

' operabeﬁ by anu unuer tne control of the defc:"ant’herein,‘andibnat o

sama waters are new 1mpcunded in tne el diver'

Jater “hed nu
‘mater she& by_the defendvitﬁi

“uauian nivsr 1J1nﬁ to Bhe'aaqt‘of uhe real vroperty cf laintlifs

fevt. and durln aJl of said-t o tha ch&nnel Q” the.saia:bxaach or

bhe Russien ﬁlver hes gradually aeepenc& ana WLLI cmnuinuci'a‘aee‘a ff

anu 1r uhe aefenuant ls permlttea to eontinue disenarginﬂ tho al& b

.'watef xnho the hranch of nhe szsian .Lvef as afﬂ;Bsaiﬁ exasion __‘?T?

L0 the channel or aaxd braneh w11l bo 4 “reat numccr of feeu deoamr  f

‘OPP 000258
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GHARLES KASCH
ATTORNEY-AT-LAW
UKCIAH, GALIE,

mlvef by - veason cf the ﬂiva

. oalty>xn nhe/flowing Lrou h;.h glepertj bf

_cauelnﬁ

d;ffloult*, ﬁhat bhe dSEPGnmng

preaece‘sor in Lniercst na&
vatay :

the dwscharge ca saia W&tef illAba and lw a aoﬁtxnuinb'nuiaanccq

e

;hat hy fea on OL the aeepenlnm of tne ohaanel oN

’suream runnlng uh“ouvh bﬂe pTogertJ of: QIan Lf ;_ afcraaama tae” T

lando af plaincif*s aae exce 51valy aralnea's;wwaier; o sp

,not rcxaln Ln tie uOil %here';, Lﬂe Lruxu nfees of blainbl;;o‘ﬁge}”’}f

- OpP 000259
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. GHARLES KASCH

ATTORNEY-AT-LAW ] ©

UKIAH, CALIF:

..damaged and less pro&uatxv

““plaiﬁtlf s adjucant ta thc

1;ana the real prope;ty c Jnlaint_ffé‘will era ually‘di

‘jnmmwﬂleuaem)sfmm_

anorable Cou;t w111 cont ue to diseharge aid water 1ntc the
?Russian szver uater shed in the same manner'as haretaforegan&

'wless restralneﬁ and enaomne

ftrueulve of uhe pronerty of these plalntlffs‘,

nd ara stuntea anﬂ i?’uh lands 0

”watae

aia stream awa irrigated th

‘wlll not remain bhereon bur mme ”ate1y urain“_;nuo the dea

p1ainu1f¢s hereln Wlll be

@ :uy?_%o che onhu
bri&ges, that by reason ] | Lo

within ﬁnree years prior'

destructiva of the pro erby af,bhese pla&nﬁifiﬂ and ﬁhatvthe sal

J defand&nt threabens ﬁa and unles¢ restrained and engalned by thms

_{y;this %onerable bourt wz“‘

10 80 dlsaharg@ said wabe" 8 0 render i aT_uisanae to aad ges~

OPP 000260
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CHARLES KASCH
| ATTORNEY-AT-LAW
 UKIAH, BALIF.,

'water shed &s a¢ore aid fbﬁ.man

‘ banks of the bran@h of’the

| of bl&lﬂtlf?av property

: 7sa1d stream anu to do and s

" diqohalged waters as. a¢oreaixd I
E A.nd 1;11&1} if the &efendant‘ hen:em fmls m take such steps
i nd erect sush harriers and wérks withln a reasonable tlme to Le

>flxad by ﬁhe court,‘then def 'éanti
‘”asenta, servants, aLtorneys,
‘;?all thereof and alL perso'f
*‘ually restrained and enjained;
QRiver water hed to” the Russia

: goin@ eomolalnt alleged.-s

'equitable in the premises and {f

“hat the dxsaha;ve aald waoer tho vhe Bussian River

ears last past has caused the {

of plaxntlffa %0 euve dow

“He by uhe'aourt

‘ wha’s GV 31‘ :IEB. K

’ry to prevent further damave he_f&,ﬁ

aagudged requmsice anu ne_»
bained by plalnmlffs herein‘falm er051on oaused by Lhe sald *v

1ts sucaessors im 1nteresﬁ, its'ff

uployeea and afficera, ana each and

'ing nder or éhroughy“hem be pe pev* if

cvlfri;d;x.ve:eta‘m‘g water fram tha el

'iver'water snea as in the fole  fV

@;f’f_g Por such other, furtner and aifferent relief a8 may:beﬁg{"u'T

:r-eos$$ of anb. Qn""

- T itowmey for Plaimiires,  FERQ

] OPP 000261
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STATE OF CALIFORNIA,
88,
COUNTY OF MENDOCINO,

, being first duly sworn, de~

T G L
poses and says:
one of
That. .. ik ig/ the
and foregolng...... Joualaiﬂ

PLAADEALEGwr o named in the a ove

.3 that....je.. has read the same

and knows the contents theréof, and that the same is true of..hisg.-

own knowledge, except as to those matters which are stated therein

103 s SRR & - SO information or belief, and as to those matters. ... Jyg. s

believes it to be true.

Subscribed and sworn to before me

this. 2. day 0fm£;g&;:::7 ..... , 1951,

Notary Public in and fmvthe County

" of Mendocino, State of California.

FERC O

PP 000262




No..11678 Dept

SUPERIOR COURYT,

e County of. Mendoeing. .. -

STATE OF CALIFORNIA.

J. J. THORNTQON and BONFNIE
L. THORNTON,

Plaintiffs,
vs.

PACIFIC GAS AND ELECTRIC
COMPANY, a corporation,

Defendant.

ANSWER

THOS. J. STRAUB
W. R. DUNN

Attorney.S.. far_.Defén dant

PACIFIC GAS AND ELECTRIC CO.,
245 MARKET S$T.. SAN FRANCISCO, CAL.

2087 3R.1.29.2M

€92¢000 ddg O0d3d

10f KauL037y

-

sy pasaupy £qoaay sp

fo &pp

]

wm oy Jo £doa v fo 3dioomy




EXHIBIT S

FERC OPP 000264



261000 NOLNHOHL

G92000 ddO Od3d

N THE
SUPE'.R[OR GOURT
‘OF THE. -
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CFAGTRIG GAS AN'D Ewamm Gomm,, g

LJ/

ﬂ /:Ojﬂ ,§~ f’i/

v 7HE sm*ama cotmsv oF THE smwn o QALILPOI?I\:IA m m I'OR m cmmm oF
' MXJ‘NDQGZ{NQ o

' a«auouom»e-&nawno»a-—c-o«o-o-o~a«n-—o-c~e' N

RrEr THOBNTON Emd BGNIEI}.; Ly ‘I‘PLORNTGN,

DIG a l}.:ﬁ??

-p'q‘sm

)
¥
Plamiziff, !
R "} IEMORANDUM OF DECISION
| R ——

)

Carporation,

D T et T B T R B R B L S 8

Fla:mt:tff:a by this: a&t!f.am aeek: e r&cwer damagas ta the:::
property whiezh barcisz*s Of & branch ef the Husman Hiver: by reasesn of, bh&f |
draigagy franr wzder fhe surfaae o:t: their lau&, «ause&; ﬁy th& lawe:ring of. o
the channel of we rivexv mmnmg thmugh plaintiffsr land. o
*.Ehe &et’en&anﬁ has ﬁaken ’oha m-tarﬁ fram the Hel River mter ,
aghedy whieh is @ separate and( &istimt water shed rx'cnt the mtem whirrh '

we\zla naturally :e‘lcvf ﬁhrcmgh Putf:ar Yalley, oand by mans af a ttmnel has A

- giverted such waf:ers fmmz IIaI hiver th:caugh the moun‘aain and discharge& -

vhem inta what . is known as. the }?atter Valley mter she&, aﬂ:er usi‘ng suc:h .
vater for the genemtian uf elecm::ie:.w in “shair 1;51&111; 1@&&3&& in Pc)’oter

. Valley. The w&ﬁera ga taken from the J:al Riger watar ahe& and &iseharge&

dinte the Patter Valley watar shed. hau:e inereased the flcm of. th& waters »
of #he chennel in Patter val;.ey “bo "bher exﬁem af in ﬁmess °$: 359 euhi'_:. o
foet per second. .' TIiié'fiow of water is éonﬁixiuous ‘throughout ".bot!‘x' the
synmer and Wmter nmntha an& greatly :.ncraases the flow af sueh mtera,

and as the rasul’c of sueh flow thae c:hannal of the: stxeam in Potter valley g
N :

THORNTON 000193
FERC OPP 000266
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AR T o Stk s At 5

g

Hlroueh Whi&h; :it f}lowsz has been &eapene@: frsm fc:ur ms five :{!ee:t ta soma- :
thing in axczesa ‘af ﬁwenty raat, am} by raamn af sueh aeepening has t:ausa&
the banls of e stream bcrﬁe:zmg am guch vhannel tc: bes widened from

sight ar ten ﬁeafz oo dis‘camxe x.‘zfcm 1?5 R 150 feef:. 4s the r:harmel g
Gespens the hanks csawze oft and; are: mzrz:ieé down the straam, an& in add:h» o
tiom the grmmﬁ vmtera , wmcﬁ ‘oxdinarily- woald he;ve beex held at ﬁh&

water level w tb.a depth of the- origin&l ehanuei of Tive or six !eeﬁr, :
have. raaesied andg ‘neam. xowe:cea« The evidenee shcms that by ﬁhe Iuwarmg

of this water table, e.rops wmah i‘wmerly we:re gmwn m Pctfer Vallery
wlthmt irmgaﬁmn aannat new ba grown: aven wlt}: im::.gaﬁiom 'I*ha soﬁ; |
aﬁguining ﬁhe s'tmam seems fo be of & formatian fziaat when irr:.gaizion na.te:.*

s place& on T the soil dﬁes ncrb rwam 'I;he wata:e ut permiﬁs the sans

to Pilier mrougﬁ the land ami is mmm off hy tm at::m¢ ‘ P:cic:: w efm _
disaharge of this wabar irrtze Patﬁar Vallay #heres wag an abun&ancs o:t nai;w .
ural waten in. tha valley and it ma unnet:essary m irrigaw :s:'er tha grmr-— :
ing of any af the 61’0}?& that wefra amemzpﬁed 47 be gmm 111 tihe v&llay. =
Aften the 5eeepening of ﬂm ahannal the natural wa'ﬁer wae araine& afi aﬁa
the wuﬁen:c tab:‘& lowered 1:9 smh an ax’uent tmm it w&s neaessax‘y in mzs :
to form am u:eigaﬁicn aiaﬁrwﬁ a’c a1 axpense of appmximafsely *’100 ecs.oe. :
‘ }?‘ria;a to }.merating the watexs in ?@tﬁer Vallay ths pre&eeassor&
of the prasant afampamr aié. rmt: prwu:ca any right ar my ﬁa aisaharga tha
waters thrcmgh tha J.anas off mzs plaini;iffa or ather residants ot Pettax -
Vallem Hawerver, They am pmwaaii; ad\zersexy ana hava mm;inueé =2 &is»
chavge the walers througtz ﬁhe whanmls of the sﬁ::eam in. ?ctﬁer Valley adm
varsaely ho ’f:he rea’c oi‘ the awners ever sn.me,. N '
'l'ham ean e ne quasizmn; under the law thai: by this ae’f; an
the pari: of the pra&eeﬁssom ar tha defendant they obi:ained an emsamenﬁ _ ‘ 
fo discha\:cgﬁ wa’twra m‘.‘ Esl mver thraugh; the c.aml 1:1 I’ottﬁr Val},&y.
Howerver, an a&semexw g ymm&& isr meraly a preasripﬁiw righf. t&« mser
tha p:caperﬁy to which b z';tghﬁ a’ataehaa. In ﬁhis cmse, 11; wus ﬁhe be&
and banks Qt B s‘!:raam that wa.& appraximately I’i'ra foab &ee}} and aight to
ﬁen !:fee:t;f wid;ew Thruughcnxt tha sueceszamg year& the ahanml of tha sﬁraam

‘deepene& an& the banlks baaama fa::ﬁhar apanﬂ, am‘i sa lang a8 thu maylt :

R DN

THORNTON 000194
FERC OPP 000267




gtated as fallaws»

have permitﬁad thes ccmzpany i;c» so imrsaaa bha eassment it has 5 right t:o

OUNer eaN, i the apinim of the court, at any ‘cime s’aop the ha:f,&er or a -

WREe p;cescmptiva right from ine;raasing his eaaeman‘a *Bhat he su elawﬁa.

:m ‘Lhe case Qf,‘ M&tthiessen v,, Grana, 98 c.al. App. 510, m. was

LY ling ox Tzravesl aver a raadﬁvay which is alai.mmf by
preseription mey nod be g shifting course, bub must he: cer—

- tain; and definite,. - Siisht deviatiena fromt the sceustomed
‘raute Wikl not defead anm- @asement, but substantial changes
which break the confinuity of the course of travel will dese.

i%s use up to within bha Peuxiad when ‘a}w s*batuﬁa cf limtatien weum :r.'tm o
» againat the 1&31& owner o de:‘:a&ﬁ a preacsmpmve righ.ﬁ. Howavar, ‘sha lanzi

©froy the ¢laim fo preseripitive righte.' - (Gltings Vegtal V. o '

Young, 14% Cal. 78Ly Allen v, San Jose Lamf & Water Goy, 7
‘ §§ Ga%%. %&8, GIiver: Ve Agass&, 1513 ea:‘u 29‘? 3;9‘ fr. J@ BQQ,
GIU’ L N )

T ﬁhe csase of Vasﬁal Ta Ymmg, supm, 1’6 was hem that & ehangur.

af twenty feet in thes J;acatiun, off - 8 eiitch was suffi@iem to aefaaﬁ an

cagement and et ai‘mxan haléing wag made in the caga af relaanthal m ' ‘;r’

Warring, 4¢ cal Apy.n 1lg. ¥ v
The courﬁ is, tha:cefox-e, oi’ 'bhe apimon that any lami anexr
whose lanﬁs are affeete& h&s the rigﬁt aﬁ any t‘ima 1}0 mainﬁain an aatiw:

- to keep any person or tmzporatiom wha\ haa chtaineé. an- easemarrﬁ aver cm
through hig lané!s Trom inemsing such eassment ‘or rx:cnr 1njm:-ing hiae
j;roparfzy by reas«m of Ineressing. bhe easament, anc‘l ta obtain iam&ges fm:
the pariod ag fa:c bacxc to ’she time thet the s“&atuf:e ar limita.*&icrr has rurz. :
on the inereased easement. . To Izolé! cz-ahazrmse viould he o subjeat tna em~ |
tive Pobter Yalley to be drained o sueh a &egnee, by the deepening of i:hesf

channel Jzunn:tng through f:he valley %hai: 1:1’3 ian&s wnic:h have ha:reftofore '

hesn ex&eadingiy fertile and pradu&t;we wauld be of" Iittle value or user. L

Iﬁ the aefen&an‘n can dcb what ;Hi ccmends it: can, dc m thia ‘
ault it whll be ‘able o permif: ’ehe foreign. wate:cs n has turned inte

. the valley o qs:eata a va;ciﬁable garge ﬁom ﬁhe cenﬁe:r of tha vallay to A
' the depfh of passibly one' mmdred :Eeef: and b pemiﬁ the: land& bcrdaring
ou each side af' the sﬁ::eam T ba eom:zmzally caving in and w&sﬁeﬂ away L '
by the walers: oi‘ the shream,. ana w dram the entire valley tu sueh an

oxtent 1t wov,m praatieai&:ﬁy“ bez:ome amd ana of ul value, This ccm aan

THORNTON 000195

FERC OPP 000268



naﬁ acaepfz any guah cans‘hructi(m of tne :Law. f T

It is contended by tner ae:eenaaut ﬁha’& bacausa 01‘ %he faot
that 1 18 engagea as & publie wh:ilii:y he uouri; can oy’ en;foin iﬁs'_ L

use of the eaaemem: or righﬁ %c rtm its wat‘ara thx'ough the channels
of Lher sﬁw&m* Tha cotxrt quite agnees s a mai:tea: af puhlie pnrlic,y’

- %hat 1t can ncfz by an msmtiom puﬁ a publia utility ouf; o:t? husinesa
but in th:ta -gase. ‘the plaintifﬁa are not aeaking an inn“umtian tc: thaf;

, arﬂmﬁa Pl&imii’fs arer cnly aeeking an inj‘anwion to kaep w i‘rom

%aking and. &eatroying progaszfsy which if; ncw has n@righ‘b tcr *'ak« far

f:t’e&ownuaa:.;" UL . Luol ‘ L
El‘hex ylainmfmi ar» em;itlea ‘bo injumztiva :-elief to keap
*oha defen&am from inemeasing ﬁhe e&semenﬁ tnat they haver alremdy
obtainaé& ang- are entiﬁlad; likawisa ta fm m;um’umn T keep 11: fronr
_using the: ahnnnel which h,as d’eepanerd: during. the. paried of th& Iasi:
fiva yaar& and hag m:t ya’f: J?i;paned into a rfres@riptwe righfz‘ '

Plainﬁiffsz' at:ﬂicm :&s af a dual uharaczﬁer. ; They are saek‘»— o

ing damages fc)r the 1&11:1 thaﬁ the ﬁefenaant has ’tzakerz withum& any

right ﬂuring 1:11@ past ﬁhree years, {md they are. alear‘!.y Wi’chiu tha:t.r .' -
mghﬁs sa ta alaim‘ The ruIa :is a‘&ateﬁ by the de!:endanﬁ :tn its briets

‘r.hai: when 8 publicz ut‘ility ﬁa.l:es proz:er'&y o’cher *hhan by wonaemnatim
that “the amtitm shoula he fm': aamages ta the property suatained, ami
that is what The plamtix‘fa am ﬁeaking ixz thms ac.tion‘ Thay Ilam
proved: that within the three: yaars last past the lend m bas. baan

‘ ﬁaken,u aml the areharﬁ: aﬁaacenﬁ tcr xt has ﬁeerx da.maga& tcx ﬁne extanﬁ".;;

5 ,goaa,oo. : ’l‘here is ncr confli@t in the evidenae aa ragam the:

g amount af étamages anﬁ ths ylaintifrs are entitle& to reacver that sum: L

~from the aerenaants.p Lilcewise, they are cn'bitlaa ﬁo :(anjmb:&w m«-
liaf against 'txne aefenﬁam% ize xe&ﬁmin anﬁ, emjain the &afen&ant frcm

incmasme: the pmseript:lve righﬁ i.hafz they maw& mratofam oht&tnadr

gald miun&ﬁian ta beeame af:ﬁ"eative; adr tsm exyimtian ef sim daya
f’uer the .fudgment baeomes rin&l. ’ Lo SR
Done in opor: aou::iz thia / > day of Augusﬁ, 19:52.

. ) g ‘
"'lﬁcdge ?Ff sam suna:ﬂbr m

THORNTON 000196

FERC OPP 000269



EXHIBIT T

FERC OPP 000270



w TH“ SU’.P: ‘zoa ceu 2 o

R T e T I IR o0

""0*0*0*¢~0~0ho~0~o~0~05‘w

S A TIORNTON and Bomj.f 1

<.

e "‘V$"‘

e
E

R AR
O 0 @ o e

LRCUEN D0 R

S TR R e e
PSS B R R

GHARLES KASCH
ATTORNEY AT-LAW
| UKIRH, [TIRT SN &

THORNTON 000199
FERC OPP 000271



ha ;outhwast q' et fﬁ
quarter {80%) of Bection
Ranga 1L wast, , ’M

" That said deed was

‘entitle the same tc be reco

T - - RO S T R = ACT

MW R R B b g
B R EEREERBEEEE

been used for agricultural

0 e
@ ™

»and for saveral years lasty
of Bartlett peaxs and: prune

o
S

fthereaf, is well adapted %o

:fruits and the same has rid

o

o2

’f:thirty (50) feet or more,d 

2% 10

to grosian .‘;

“hab Vhe defandanﬁ

-]

o
&

herein mentiuned h&s bee ] _ ;
‘ irtuf ofvtneAlaws cf the utata qf Q&if‘rnia, and,

Ty
=

» Ixng under ana bf
'32:‘ authoriéed to do and &oing‘business 1n the Gounty af &ejdao'na

CHARLES KASCH
ATTORNEY-AT-LAW
UKIAH, ZALIP,

I S

THORNTON 000200
FERC OPP 000272



T - N S S s =T

OOV 707 00, R0, D0 20 T0. .00 g B a2k il gl e - e
B8 EBYRRERREREELENEEREELEEY.

52

CHARLES KASGH

| ATTORNEY-AT-LAW

UKIAH, CALIF, |

JlQBl causad to be construatea

‘State of ‘ca;iférmé;};

_ the Eel Rivex‘ wa’oe:c shed
an& that ’l;he waters J.mpoundeo

THORNTON 000201
FERC OPP 000273



0 @ E ele R e e e L

T e T e

guistrict that aft

B R g
R SR R

: pewe:a, that aaw watem ‘is :

Lo S oo 2

A

F G o o= e S ﬁ‘ﬁ?ﬁ z’-};}}}

|32
CHARLES KAgEH |

ATTORNEY-ATS I.AW
RY KIA H CALIF,:

THORNTON 000202
FERC OPP 000274



@ W W o g =

T R S T S
O w3 e e e o e 5.

-8R pa w0 h9 w9 19 w0 29 26 20 -
28 v e as i & B

32

GHARLES KASGH | -

ATTQRNEY-AT-LAW

uKIAR, gALIr -

-'aforesaid hms trcmandously

»flow of uaber in uhe afore

 'R1ver runnmng 1n a genera
v”vreal priperty of these pl;
-°a deptl- Qf apgroxim&tely5 ‘

 real prcperty hereinabove

. the Ru551an River by reason” fﬂthe diversion o' : _ e
fenuant and its predaceasor_xn 1nteremt hau caused a b"emendonslg
-gnareased“velaoitb in the wate flowiqg thmoughfbhg grope 3 I

"That said watar divert

ed and au”man ea tne natural

from the ﬁel lver wauar sheﬁ as;

,shalluw th&t therplaintiff aouiu eross the 8 ne wlﬁh}m‘aaﬁors,f fo

- wabans and teams ana go from one part o tneir proyerty to the:f*ﬁm

other without diffloulty, %

 he aeegening of the channel o‘: g

THORNTON 000203

FERC OPP 000275



=T - S SR SRR N = TR T R R SRR e e SR T

" GHARLES KASCH
ATTORNEY-AT-LAW

i uKlAH mur

‘ ;water shed e the Pussian.

ipaat ten (10} 'earshand i,

THORNTON 000204
FERC OPP 000276



B T LI R B

GO DL D0 D9 29 1o B9 D010l Do RF g R R L g e
T - R B o i R

32

" QHARLES KASCH
ATTORNEY-AT-LAW

URIAH, GALIF. -

' _Oivil Proaedure.

'Sections 312 and/ox' 955 and/o
"cexlifornia code of Gwml ?roceﬁu g

'.[’hat the aa*ion herein _av not barrsa by the previsions oj

uhdivzsmn 2 of Seetion oa't of the| -

THORNTON 000205

FERC OPP 000277



- "hat at the time defendant suceeeded 0. ¢ l ha mghts ors

e A Ry T G O AU
e L - SR -~ I R o - M- At o @f.i;'ﬁ;'§§:§;j§§ 8

oy

plai‘ﬁti'ffs .

.umd tha’s i;he pr ises &ﬂd

V(ﬂ -
bt

32
GHARLES KASCH

ATTORNEY-AT-LAW
UKIAH, CALIF.

THORNTON 000206
FERC OPP 000278



T e e e e e

0110 pe TS DD 10 DA DL A0 B B b e b i e e s e
Ho b e S e e R Rd B8 Bk R R ER R E Y

32
© GHARLES KASGH

ATTORNEY-AT-LAY
UKIAH; GALIR,

:and tuat such 11m uon

_o? plalruiffa' lands,k

v plainti;:s* land becomas deyJ

_aald lanu ®~

Qrow crops nheleon even xiuh 1rr

stion by reasen of | :

THORNTON 000207
FERC OPP 000279



1
2
5
4
B
N
7
8
9

1;_16 :
o
18

- y ‘]“% - .

16
Car
1
19

e
N
22
o

» |

26
,‘2}?. :
56
X "29_—
50
B

GHARLES KASGH o

A‘l’l‘Ol\NHY AToLAW
UKIAH, CALIF,

?:said erosion is not prevenv

pla:gptl s are entzrely dest"

e »further sros im

THORNTON 000208
FERC OPP 000280



0700 < oo o e TR ST TR

Tl G0 e fo to Mo Do 20 D9 - 200 B0 b B e R e Cpe g gt
H oo o o s WY S o @ ‘:; xm i 'Sa'z':; ﬁS

a2

CHARLES KASCH
ATTORNEY-AT-LAW
UKIER, CALIF.

aet wh tso'

e to ourl, or prevent eroslom. .

That while plainmfi’ s poruitbed Yho public use of defen

THORNTON 000209
FERC OPP 000281



R R R R R R T T T O S T
it T - S R R e I =t vl oty

CHARLES KASCH

© ATTORNEY-AT-LAW i -

UKIAH GALLF.

© Galifornis, ehd s publfc ni

‘-and‘gs;suéhvengageﬁfahehg

,thh growth logs and d’ ke

‘ ”tnerein arising in and abo
1'and abstruoted 1n its passage that Little or nofappreeiabla y

' nave wesulted in- 1ittle

‘fAnd during/ox hlgh water r

ne fthinga 1n the business -of gener

atinga transmitﬁing, selling vnd 6istribu%ing eleetrzo'energy

"for light heat and power urpases ana to an 'for the use’of"he

and seaiment ﬁhat the natural*fl'w

s&id ?otﬁer Yal ey“

ereaion resulted tharefro .ang- the flewino ofa‘hree hundred (oOO}

: G“biﬂ feet‘cf Water flowing er aeeonﬁ frem said nower house‘woule'ff

fappreclable eroaion ﬁe sald’ah
'*bgﬁx,,_.ﬁ_

nerices

ultinv from storma in &n

ty'corporation’regularly gutho ized g

THORNTON 000210

FERC OPP 000282



..HPotEef”Vane&'such'grdw¥hv agsrwnd dehris and sealment ‘s:chwt;vf

”’structed said ehannefland‘ "rded and cheaked tae. flow of stc m

: vwaters

Wer_in that said.st _ watera flocdad and flowed aver‘

a0
o
";'15¢f4’
140
: 16
19
20 |
| 21
22'..’::.: :
25
26"
|
28 .
80
B
32

CHARLES KASCH
. ATFORMEY-AT-LAW |
UKIAH, GALIF. .

THORNTON 000211
FERC OPP 000283



B e T TR S R U S R I

20 DO DOS QU B 4e R g : PR R PR
Qo H O o T 0 rra'égg R :

:»’Angusb 29, l@oo said pawer plant has been oonneoted 1nto an&

ectrxemty ther,‘r o

o

',-‘the f,eneral eleotric system: ot aefendant and

20 Do
ot

R transmitted distrihute&' sold and deilverea Ho- bhe publlc gen'

20

_ally throuuhout saiﬂ eeuniz s and.. other oounties of %

nOﬂiharn :

s
= .

‘.aart of Galeornia, fnr ligh fheam and pouer purpqses.

20
®

>awer plant togather Wltn the lanas

‘.N
ple]

; Th&t at all timea sa
"of defendant upon which the Sde 1u aonstruc ed)and the channel

fex)
B W l®

b
v

[’X

ot the Russian miver so u”;i,far carrymng away Lhe wauej

' 3%‘ i said power plant had been ana 'ow are &eule&ted na uevctbd}t the jf
CHARLES KASCH BT R R : e

ATTORNKY-AT-LAW
UKIAH, BALIN,

THORNTON 000212
FERC OPP 000284



B T J- SR S S R TR W

O PTT0 2908 20 20 0 29 RS DO o B B B g gt pd pe e g
R =R S TR T R S T S TR = R R e N N = S

32
' CHARLES KASCH

ATTQRNEY-AT-LAW
L UKIAH, DAL

‘descmbed :Ln hhe compla int and .thm; the predet;sessora o

THORNTON 000213
FERC OPP 000285



O Lm R e R e ke

B T = M TR :
R R N T O i )

o
e

a8
L
25
26
.','28:'
s

" GHARLES KASCH
. ATTORNEY-AT-LAW
 UKIAH, QALIF. -

: any amenswe aeepemnr of.
) ;’-'.and other abst;mutzons cou

o ﬁecesso:: in mLeres‘s of def
- o prevent erosicm by 'reason
“wmers oi‘" said Aussism Rive

F _':af the lanus m Power V_ 1k

THORNTON 000214
FERC OPP 000286



R R BN W EE R S SR U SR

R = A < B~ ﬁ;’ § zi\_; ﬁ S

: 25 :

2r

28
a9
A

ATTORNEY-AT-LAW
UK I}\Hn CALIE

1 ana that the expanditure d apprmima’sely Gne hund:ceu tkmug:and
(%100, ooo oo) hollars by o Gtar Valley Irrigation District $o.-
= inatall its sys'sem ox‘ wark anals and ai’w' eé\ ;n'lll become al. e*-

;'ana continuously use ana di .

) pcwes:' hause in au&wion 1;0 i

THORNTON 000215

FERC OPP 000287



' to know oF to nai;eve and'by bhe exerez e af reapon&ble dllie ce ’
plaintiffe ‘not : B
Aould/have Icnuwn that 'bhe ﬂo Zﬂﬁr ei’ f'zwn aﬁc’inional mxtez' cmlc‘ '

' damags whateoever.» °la1ntiffs acquieuced in

:tne saiq aets on uha na +

T I N A

=
B

f07 20 0 De e Ed S fa . pe pac el o
PN XA R S i A e T i v

G e e e R
S B e S R RR .

.
=

"therecf and h& nu olaim‘aqainst onOM Hountain dater and f

@ L jCcm@any’ﬂ' would hava n’,elaim arainan this defenuan Eor or

CHARLES KASOHY '/
© ATTORNEY-ATALAW [ - -
OKIAH, DALIF,

THORNTON 000216
FERC OPP 000288



B - R - RN N S SO

O o o o o 1w o 20 2 : 4 S
o wase asrn N RO e 6 a3k b EREE

32
CHARLES IKASGH

ATTORNEY-AT-LAW
UKIAH, OALIE.

A 'Tlia

on acnaunt thereof.

owner af all Qf th& capita
“and ;T’cwex' company ana ’ahat b

and 7 _

Dollars in value‘ J.he veour’c furlbhar, flndv -bha'f, defendemt has not v

&h@ co

THORNTON 000217
FERC OPP 000289



: . .
1 : from othel'tqources duringg the me: vhe wo:vlcs
g b inatallecl. L ' ' PN
3
K3
,"71
R therein &uring ths summer mo
9 '(10) i’ee‘h e.part an:l a nhanne
10
12
|
o ](1a0) i‘eeh.
‘16 SO ;11:16&9@3510’1’?3
1  40d e complustons o
18 4} xindings of act, the Lour’c_nd
.19 VJ_..Q._ ”hat plaintiffe are ,‘e‘nt’ :
a
e
B
f 24
%5
26 ,
2'7 jhiver watershed ¥ m c*mm a manne 88 to Qaﬁse emcxion in er the
28 ,&eepening oi‘ the ahamel cf ‘ahat fqu of the ‘%ussian twer Whm
: - "gespribed in Finding of Fact Hoy X
89 vrunw through ylain*siffs’ J.andsdand/or 1n such a m&nner as ’u,}_
80 gcauae dam e ’so plaintiffa erf&éia landa, and thaﬂ said dafend tn
31 e Be nommanded to perform suc: Wdﬂc by aonstrua’cion af dams, weirs,
. 52 : ““er otherwise Lo prevent sueh erosion and/or deepenmg of saiu" i
UKIAH, CALIF. : ‘

THORNTON 000218
FERC OPP 000290



,lﬁn alver or

v fram ﬁhe Powei' nou@e G- efendant iy o&térVallay,‘
tam‘ies /ana at any time no% later than smﬁy { 0}

0 e o e ee e

L el i
I e L =

TR BT Mo po .10 Mo Do h0 D0 Do Do D9 - wd apd A URE e g
Pt SRR I S T S T N S F S 7S LR S

cHARI.P:s KAscH
| ATTORNEY-AT-LAW.
UKIAH, CALIF.

THORNTON 000219
FERC OPP 000291



EXHIBIT U

FERC OPP 000292



S T S R R R S

R el ~ R B ST
s R e e

P
1Sﬂ '
207

25

R
a6
'
O
LB

L
. CHARLES kascu

ATTORNKYAT-LAW |
UKIAH QALIN,

ksxr:cc Gms ik #@zegizlg‘véo

ﬁefandanL,.Jl‘

the Q?th day of June, 19a3$

‘ _»_‘thhoub a aury, &’ jury ﬁrma




B
=)

I i RS T S
S v s e a s kb

0. TP0 20 . 1o
G S Y

ISR I T

cHARLss wasonl:

ATTORNEY-AT-LAW
UKMH. CALIR

: 37 and lectria Qompany, a carporaxJon

'ﬂ' (waooo 00) Jolla;s and judg‘en 1

x0, - K0 Sz-"'mv'cn“yh LR U

P .

R

wife;’ da have and reaover judgm&nt

autinﬁ an aatian in con@e'

It 1$ furthcr ordere




S0 ‘@ =z o: (SR N mm Rt L

& R T P ‘v e te wo. e EID RO = !—-‘}--' o R TR T
O @ RS O 0RO 0 e zhjt-; K fov S '

32

CHARLES KASGH |
L ATTORNEY-KT-LAW [ .

" UKIAH, CALIR,

| taxe&’éﬁfﬁ-.;. e

The real property of plaxntiffs affacted b' ‘1s;jud9ment auu
lnjunction Ls sltuate, lying an& being in the bounty of.MCnaocinq

State af Gallfcrnla, and more.partlcularly described as follow

tc*wlh, :‘ﬁ  ,7

The southw 68 'qnartur {S?*) 6 he uautheast
quarﬁer (QE%) ef gofion ?, ¢ownshi 7.
Range ll ﬁest, Iasr

nom, IN 01333 cotm “th

" Tudgs GF WHe DuperioR Dour




EXHIBIT V

FERC OPP 000296



162000 dd0O Od3d



EXHIBIT W

FERC OPP 000298



The United States of America,

TO ALL TO WHOM THESE PRESENTS SHALL COME GREETING:

Vhereas, it appears from a duly authenticated transcript filed in the General Land
Office of the United States, that pursuant to the provisions of the Act of Congress
approved the third day of March, one thousand eight hundred and fifty-one, entitled “An
Act to ascertain and settle the Private Land Claims in the State of California” Cavyetano
Juarez as claimant, filed his petition on the 11" day of September, 1852, with the
Commissioners to ascertain and settle the Private Land Claims in the State of Califomia,
sitting as a Board in the City of Los Angeles, in which petition he claimed the
confirmation of his title to a tract of land called “Yokaya”, containing eight silios de
gafiado mayor or eight square leagues, situated in the county of Mendocino and State
aforesaid, said claim being founded on a Mexican grant to the petitioner, made on the 240
day of May, 1845, by Pio Pico, then Governor of California, and approved by the
Departmental Assembly on the 3™ day of June, 1846.

And whereas, the Board of Land Commissioners aforesaid on the 7t day of

November, 1854, rejected said claim, which decree or decision was on appeal reversed
and set aside by the District Court of the United States for the Northern District of
California on the 17" day of April, 1863, and it was “ordered, adjudged and decreed that
the claim of the said Cavetano Juarez is a good and valid claim”, and the same was
confirmed to him, as appears from a duly certified transcript on file in the General Land
Office and said decision of the said District Court having been carried by appeal to the
Supreme Court of the United States, the said Supreme Court at its December Term, 1864,
dismissed said appeal, as also appears.from a.duly authenticated transcript.on file.in the

General Land Office.

And whereas, under the 1% section of the Act of Congress approved 1* July, 1864,
entitled “An Act to expedite the settlement of titles of lands on the State of California,”
these have been presented to the Commissioner of the General Land Office a plat and
certificate of the survey of the tract of land confirmed as aforesaid, authenticated on the
19" day of September, 1866, by the signature of the Surveyor General of the public lands
in California, which have been approved by the Commissioners of the General Lands
Office, said plat and certificate being in the words and figures following, to wit;

U.S. Surveyor General Office,
San Francisco, California.

“Under and by virtue of the provisions of the 13" Section of the Act of Congress
of the 3™ of March, 1851, entitled, ‘An Act to ascertain and settle Private Land Claims in
the State of California’, and of the 12" Section of the Act of Congress approved on the
31° of August, 1852, entitled ‘An Act making appropriations for the Civil and
Diplomatic expenses of the Government for the year ending the 30™ of June, 1853, and
for other purposes’, and whereas the U.S. District Court for the Northern District of

-1-
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California rendered a decision whereby it recognized and confirmed the title and claim of
Cayetano Juarez to the tract of land designated as “Yokaya’, and the appeal from the said
decision was vacated in accordance with a Mandate of the Supreme Court of the United
[States] as appears from the certified copy of the final decree of the said District Court, a
copy of which is hereto annexed; the said tract of land was surveyed in conformity to the
grant thereof and the said decision, and I do hereby certify that the accompanying map is
a true and accurate plat of the said tract of land as appears by the field notes of the survey
thereof made by James T. Stratton, Deputy Surveyor under the directions of this office,
which having been examined and approved remain of record of the said office.

And I do further certify that by virtue of the provisions of the Act of Congress
approved on the 1* of July, 1864, respecting the survey and location of confirmed private
land claims, I have caused the said survey to be published in accordance therewith in two
newspapers, to wit; the ‘Mendocino Herald’ a newspaper published in the County of
Mendocino, State of California, being a newspaper published near to where the said land
is located the first publication being on the 29" day of June, 1866, and the last on the 20™
day of July, 1866; Also in the ‘American Flag’ a newspaper published in the City and
county of San Francisco, State aforesaid, the first publication being on the 19" day of
Tune, 1866, and the last on the 10" day of July, 1866.

And I do further certify that the plat of said survey was retained in this office
during all of ninety days and until the expiration thereof from the date of the first

publication subject to inspection.

And I do further certify that under and by virtue of the said confirmation and
other proceedings had in the matter, the said Cayetano Juarez is entitled to a patent from
the United States upon the presentation hereof to the General Land Office for the said
tract of land named ‘Yokaya’ the same béifig bounded and described as follows, to wit;

Beginning at a post marked ‘Y No. 1’ in a stone mound on the steep Southerly
slope of a ridge from which the Quarter Section corner on the South boundary of Section
thirty five Township sixteen North, Range twelve West, bears North distant twenty
chains, a Live Oak tree three feet in diameter bears North thirty-five degrees West,
distant one chain and thirty-five links, and a Black Oak tree two feet in diameter bears
South fifty-one degrees East, distant two chains and ten links;

Thence according to the true meridian, the variation of the magnetic needle being
seventeen degrees twenty minutes East, ascending steep South Westerly slope of hill,
East; at two chains, crosses a sharp ridge, course North West and South East; at twenty-
four chains, crosses Howard’s creek fifteen links wide, course North West, thirty-one
chains and ninety links to a post marked Y No. 2’ Station, out the Southern slope of a
ridge from which a White Oak tree two feet in diameter, bears South sixty-two degrees
West distant ninety-seven links, and a White Oak tree sixteen [inches] in diameter, bears
South thirty-eight degrees East, distant one chain and ninety-five links.
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and Lot numbered thirty-seven Township seventeen North, Range twelve West, Mount
Diablo Meridian.

SEAL In witness whereof, [ have hereunto signed my name, and caused the seal
of the said office to be affixed at the City of San Francisco this Gk day of

September, A.D. 1866.”

L. Upson
“U.S. Sur. Genl.”

Now Know Ye, That the United States of America in consideration of the
premises, and pursuant to the provisions of the Act of Congress aforesaid of 39March,
1851, Have Given and Granted and by these presents Do Give and Grant unto the said
Cavetano Juarez and to his heirs, the tract of land embraced and described in the
foregoing survey; but with the stipulation, that in virtue of the 15" section of the said Act,
the confirmation of this said claim and this patent, “shall not affect the interests of third

persons.”

To have and to hold the said tract with the appurtenances, unto the said Cavetano
Juarez and to his heirs and assigns forever, with the stipulation aforesaid.

In testimony whereof, I Andrew Johnson, President of the United States, have
caused theses Letters to be made Patent and the Seal of the General Land Office to be

hereunto affixed.

“Given under my hand at the City of Washington this
eighth dav of March in the-year of our bord-one thousand
eight hundred and sixty-seven and of the Independence of
the United States the ninety-first.”

By the President: Andrew Johnson

By Edw. D. Neill, Secretary
M. Granger, Recorder of the General Land Office

Recorded Vol. 6 Pages 301 to 324 inclusive.
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